Tuesday 
April  10,  1979 


21586 


Federal  Register  /  Vol.  44.  No.  70  /  Tuesday,  April  10, 1979  /  Proposed  Rules 


Note.— At  44  FR  18517,  March  28, 1979,  FR 
Doc.  79-9545  bearing  Docket  No.  RM78-15, 
Rules  Relating  to  Investigations,  appeared 
under  the  heading  Department  of  ^ergy. 
Federal  Energy  Regulatory  Commission.  The 
text  incorrectly  consisted  of  portions  of  two 
separate  rulemaking  dockets.  FR  Doc.  79- 
9545  is  rescinded  and  FR  Docs.  79-11120  and 
79-11121  are  issued  as  set  out  in  this  part. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[18  CFR  Parts  la,  1b] 

Rules  Relating  to  Investigations 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Notice  of  Proposed  Rulemaking. 

summary:  The  Commission  is  proposing 
revised  regulations  relating  to 
investigations  as  a  result  of  comments 
on  its  interim  regulations  which  have 
been  in  effect  since  June  14, 1978  (43  FR 
27174,  June  23, 1978).  The  interim 
regulations  have  been  adopted  to  state 
clearly  the  Commission’s  policy  and 
procedures  for  investigations  conducted 
under  the  statutes  it  administers.  The 
revisions  are  proposed  based  on  the 
comments  received  and  experiences  of 
the  Commission  under  the  interim 
regulations  and  also  because  of  new 
powers  granted  the  Commission  under 
the  Natural  Gas  Policy  Act  of  1978,  the 
Public  Utility  Regulatory  Policies  Act 
and  the  Outer  Continental  Shelf  Act 
Amendments  of  1978. 

DATE:  Comment  due  date:  April  25, 1979. 
ADDRESSES:  All  filings  should  reference 
Docket  No.  RM76-15  and  should  be 
addressed  to:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  J.  Freidman,  Office  of 
Enforcement,  Federal  Energy  Regulatory 
Commission,  Room  3106,  941  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  (202)  275-0303. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  June  14, 1978,  the  Commission 
issued  Order  No.  8,  effective 
immediately,  establishing  a  new  Part  lb 
to  its  rules  of  practice  and  procedure 
entitled  Rules  Relating  to  Investigations. 
43  FR  27174  (June  23, 1978)  The 
Commission  adopted  these  new 
regulations  “to  state  clearly  the 
Commission's  policy  and  procedures  for 
investigations  conducted  under  the 


statutes  it  administers."  It  made  these 
regulations  effective  immediately.  In 
addition,  the  Commission  afforded 
interested  parties  an  opportunity  to 
submit  comments,  suggestions  or 
revisions  with  respect  to  these 
regulations.  The  Commission  received 
comments  from  sixteen  corporations 
and  organizations. 

Based  upon  a  review  of  these 
comments  and  upon  experience,  the 
Commission  proposes  to  amend  the 
existing  regulations  concerning 
Commission  investigations,  especially  in 
light  of  the  new  powers  recently  granted 
the  Commission  under  the  Natural  Gas 
Policy  Act  of  1978,  the  Public  Utility 
Regulatory  Policies  Act  and  the  Outer 
Continental  Shelf  Lands  Act 
Amendments  of  1978.  Thus,  the  Notice 
of  Proposed  Rulemaking  would  establish 
a  new  Part  la,  setting  forth  the 
Commission's  Rules  Relating  to 
Investigations  (hereinafter  referred  to  as 
the  “Rules”).  In  general,  this  proposal 
would  reorganize  the  provisions 
contained  in  Part  lb,  delete  certain  of 
the  provisions  and  add  new  provisions 
to  correct  misapprehensions  made 
manifest  by  certain  of  the  comments 
received  in  response  to  Order  No.  8  and 
to  explain  more  fully  and  clearly  the 
procedures  to  be  followed  in  certain 
Commission  investigations. 

B.  Summary  of  the  Proposed 
Regulations 

The  Commission  proposes  to  establish 
a  new  Part  la  of  Title  18.  Code  of 
Federal  Regulations,  consisting  of 
procedures  to  implement  the 
Commission’s  investigative 
responsibilities  under  the  statues 
administered  by  the  Commission.  This  ' 
proposal  applies  to  all  investigations 
conducted  by  the  Commission,  the 
Commission's  Office  of  Enforcement, 
and  any  other  designated  officers  of  the 
Commission.  Section  la.l  describes  the 
scope  and  applicability  of  the  Rules  and 
the  authority  to  conduct  investigations. 
Sections  la.2  through  la.4  relate  to 
requests  for  Commission  investigations 
and  describe  the  nature  and  conduct  of 
preliminary  investigations  and  formal 
investigations.  Sections  la.5  through 
la.9  relate  to  the  issuance  and  service  of 
and  response  to  subpoenas,  the 
applicability  of  certain  of  the 
Commission's  information-gathering 
powers  during  investigations,  sanctions 
for  non-compliance  w'ith  the 
Commission's  compulsory  process,  the 
preparation  and  use  of  transcripts 
generated  during  Commission 
investigations,  and  the  rights  of 
witnesses  and  other  persons  during 
Commission  investigations.  Section 


la.lO  controls  appearance  and  practice 
before  the  Commission  during 
investigations  while  §  la.ll  describes 
certain  criminal  penalties  pertinent  to 
investigations.  Section  la.l2  describes 
the  final  stages  of  investigations,  §  la.l3 
provides  for  the  non-public  conduct  of 
preliminary  and  formal  investigations 
under  Part  la,  and  §  la.l4  describes 
requests  for  confidential  treatment. 

1.  Scope  and  Commencement  of 
Commission  Investigations 

Section  la.l,  which  sets  forth  the 
general  scope  and  applicability  of  the 
rules,  represents  a  consolidation  of 
§§  lb.2  and  lb.3.  This  section  makes 
clear  that  the  Rules  apply  to 
investigations  conducted  by  the 
Commission  or  its  staff  pursuant  to 
section  307  of  the  Federal  Power  Act  (16 
U.S.C.  825f),  as  amended,  section  14  of 
the  Natural  Gas  Act  (15  U.S.C.  717m), 
section  12  of  the  Interstate  Commerce 
Act  (49  U.S.C.  12),  sections  501(a)  and 
508  of  the  Natural  Gas  Policy  Act  of 
1978,  Pub.  L.  No.  95-621.  92  Stat.  3350,  or 
any  other  statute  administered  by  the 
Commission.  Section  la.2,  which  sets 
forth  the  procedures  regarding  requests 
for  investigations,  replaces  section  lb.8. 

Several  of  the  comments  have 
suggested  that  Part  lb  grants  too  much 
discretion  to  the  Commission  and  its 
staff  regarding  the  conduct  of  non-public 
investigations  and  fail  to  provide 
adequate  procedural  due  process  to 
persons  being  investigated  by  the 
Commission. 

In  many  respects,  the  various 
objections  to  the  investigatory  rules 
exhibit  a  misconception  of  the  role 
played  by  investigations  within  the 
regulatory  context.  It  has  long  been 
settled  that  an  administrative  agency's 
“investigative  function  *  *  *  is 
essentially  the  same  as  the  grand  jury's 
*  *  *”  As  the  Supreme  Court  has  said 
with  reference  to  the  investigatory 
power  of  the  Federal  Trade  Commission: 

It  has  the  power  of  inquisition,  if  one 
chooses  to  call  it  that,  which  is  not  derived 
from  the  judicial  function.  It  is  mure 
analogous  to  the  Grand  Jury,  which  does  not 
depend  on  a  case  or  controversy  for  power  to 
get  evidence  btit  can  investigate  merely  on 
suspicion  that  the  law  is  being  violated,  or 
even  just  because  it  wants  assurance  that  it 
is  not.  When  investigative  and  accusatory 
duties  are  delegated  by  statute  to  an 
administrative  body,  it  too  may  take  steps  to 
inform  itself  as  to  whether  there  is  probable 
violation  of  the  law.  United  States  v.  Morton 
Salt  Co.,  338  U.S.  632.  642-3  (1950). 

It  is  also  well  settled  that  a  non¬ 
adjudicative,  fact-finding  investigation 
should  not  be  governed  by  the  same 
procedural  due  process  standards  as 
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would  apply  to  an  adjudicative 
proceeding.  The  need  to  confer  upon  a 
person  being  investigated  the  full 
panoply  of  procedural  due  process  rights 
is  obviated  when,  as  the  Supreme  Court 
observed  in  its  discussion  of  the 
investigatory  functions  performed  by  the 
Civil  Rights  Commission  and  the  Federal 
Trade  Commission,  “*  *  *  any  person 
investigated  *  *  *  will  be  accorded  all 
the  traditional  judicial  safeguards  at  a 
subsequent  adjudicative  proceeding, 

*  *  *  should  some  type  of  adjudicative 
proceeding  subsequently  be  instituted.  ” 
Hannah  v.  Larche,  363  U.S.  420,  446 
(I960}  (emphasis  added], 

A  number  of  Commission  enforcement 
actions  will  be  preceded  by  Commission 
investigations,  which  will  differ 
significantly  in  structure  and  purpose 
from  the  adversary  proceedings  which 
may  follow.  The  purpose  of  a 
Commission  investigation  is  to 
determine  whether  any  persons  or 
entities  have  violated  laws,  regulations, 
or  orders  administered  or  issued  by  the 
Commission,  and,  if  so,  what  formal 
enforcement  action  should  be  taken. 
Although  civil  remedies,  criminal 
penalties,  and  administrative  sanctions 
can  be  imposed  in  Commission 
enforcement  cases,  a  Commission 
investigation  is  a  “non-adversary" 
inquiry  or  interrogation  conducted  to 
develop  facts  to  enable  the  Commission 
to  determine  whether  grounds  exist  for 
the  institution  of  formal  adversary 
proceedings.  Thus,  given  the  protections 
afforded  in  subsequent  adversary 
proceedings,  there  is  no  need  to 
transform  investigations  into 
adjudicative  proceedings,  which  would 
“sterilize  *  *  *  investigations  by 
burdening  them  with  trial-like 
procedures,”  Hannah  v.  Larche.  supra, 
363  U.S.  at  448. 

2.  Preliminary  and  Formal 
Investigations 

Sections  la.3  and  la.4  describe  the 
nature  and  conduct  of  preliminary 
investigations  and  of  formal 
investigations.  The  proposed  revision  is 
intended  to  emphasize  that  the 
Commission's  Office  of  Enforcement  is 
principally  responsible  for  the  conduct 
of  preliminary  and  formal  investigations 
under  this  Part  and  to  clarify  the 
distinctions  between  (1)  preliminary 
investigations,  during  which  no 
compulsory  process  is  issued,  no 
testimony  is  compelled,  and  no  oaths 
are  administered,  and  (2)  formal 
investigations,  during  which  such  events 
do  take  place  pursuant  to  a  Commission 
order  of  investigation. 

Section  la.3  represents  a  revision  and 
consolidation  of  portions  of  §  §  Ib.l, 


lb.6,  lb.7,  lb.9  and  Ib.ll.  Similarly, 

§  la.4  represents  a  revision  of  portions 
of  §§  Ib.l,  lb.5,  lb.7,  lb.9,  Ib.lO,  Ib.ll, 
and  lb.l3. 

a.  The  preliminary  investigation.  As 
provided  in  §  la.3,  the  objective  of  the 
preliminary  investigation  is  to  gather 
facts  and  determine  whether  there  is  a 
likelihood  that  a  violation  has  occurred, 
is  occurring,  or  is  about  to  occur.  Since  it 
is  an  informal  procedure  and  the 
Commission's  subpoena  power  is  not 
invoked,  the  Commission,  the 
Commission's  Office  of  Enforcement  or 
other  staff  members  designated  by  the 
Commission  request  the  voluntary 
cooperation  of  persons  from  whom 
relevant  information  may  be  obtained. 
Individuals  may  be  requested  to  speak 
informally  with  staff  members, 
statements  may  be  taken,  and 
documents  requested.  Evidentiary 
material  compiled  by  the  staff  in  the 
preliminary  investigation  remains  non¬ 
public  unless  the  Commission  orders 
that  it  be  made  public.  Section  la.3 
makes  blear  that  no  person  may 
intervene  in  any  preliminary 
investigation. 

Various  comments  to  Order  No.  8 
questioned  the  broad  scope  of 
Commission  investigations  and 
specifically  of  preliminary 
investigations.  The  Commission 
frequently  receives  information  which 
suggests  or  alleges  that  applicable  laws, 
regulations,  or  orders  have  been  or  are 
about  to  be  violated.  Such  information 
may  be  received  from  state  and  federal 
authorities.  It  may  be  contained  in 
periodic  reports,  newspaper  articles, 
advertisements  or  other  periodicals. 
Information  may  also  come  from  an 
investigation  into  a  related  matter.  The 
filing  of  a  written  statement  is  not  a 
requirement,  and  a  preliminary 
investigation  may  be  pursued  without  it. 
It  should  also  be  emphasized  that  the 
Commission  may  conduct  a  threshold 
investigation  to  determine  whether  the 
questioned  activities  or  facts  come 
within  the  jurisdiction  of  the 
Commission. 

The  Commission  is  charged  with 
enforcing  certain  laws  and  regulations 
and  therefore  may  take  some  action 
when  there  is  an  indication  of  a 
prohibited  activity.  On  the  other  hand, 
because  the  Commission  has  limited 
resources,  every  lead,  even  when 
amplined  by  the  information  obtained  in 
a  preliminary  investigation,  cannot  or 
need  not  be  followed  up  with  a  full  scale 
formal  investigation.  The  Commission 
has  a  number  of  alternatives  after 
completing  a  preliminary  investigation, 
including,  but  not  limited  to.  the 
following:  (1)  A  formal  investigation,  (2) 


a  referral  to  state  or  local  authorities.  (3) 
an  informal  disposition  of  the  matter  by 
obtaining  voluntary  compliance,  or  (4)  a 
further  investigation  and  report  to  the 
Commission  by  independent 
accountants,  legal  counsel  and  boards  of 
directors.  Of  course,  a  preliminary 
investigation  may  also  lead  to  a 
determination  that  no  further  action  is 
necessary. 

b.  The  formal  investigation.  As 
proposed,  the  rules  would  be  amended 
to  describe  more  fully  (1)  the  initiation 
of  formal  investigations,  (2)  the 
Commission's  order  of  investigation,  (3) 
the  oath  administered  to  witnesses.  (4) 
participation  in  formal  investigations,  (5) 
the  non-public  nature  of  most  formal 
investigations,  and  (6)  procedures 
relating  to  public  formal  investigations. 

If,  after  a  preliminary  investigation,  it 
appears  to  the  staff  that  there  is  a 
likelihood  of  a  violation  or  that 
subpoena  power  is  needed  to  ascertain 
more  facts,  §  la.4  provides  for  the 
conduct  of  formal  investigations  by  the 
Commission,  either  by  the  Commission 
itself  or  by  one  or  more  members  of  the 
Commission  or  its  staff  designated  by 
the  Commission  to  conduct  a  formal 
investigation.  Section  la.4  specifically 
provides  for  the  staff  to  seek 
authorization  from  the  Commission  to 
institute  a  formal  investigation  and 
utilize  subpoena  power.  If  the 
Commission  concurs  with  the  staff 
recommendation,  a  formal  order  of 
investigation  is  issued  which,  among 
other  things:  (1)  Delineates  the  scope  of 
the  investigation,  including  the  statutes, 
rules  and  regulations  which  may  have 
been  violated  and  the  possible  violative 
activities  that  the  staff  is  authorized  to 
investigate,  (2)  names  of  subjects  of  the 
investigation,  and  (3)  designates  the 
members  of  the  Commission  or  its  staff 
authorized  by  the  Commission  to  issue 
subpoenas  and  interrogatories  and  to 
question  persons  under  oath.  Any 
person  named  in  the  formal  order  as 
well  as  persons  who  are  not  named  in 
such  formal  order  may  be  subpoenaed 
to  testify  or  to  produce  their  own 
records  as  long  as  such  testimony  or 
records  are  relevant  to  the  investigation. 
Finally,  §  la.4  makes  it  clear  that  no 
person  may  intervene  in  any  formal 
investigation. 

In  response  to  various  comments,  the 
Commission  proposes  to  replace  former 
§  lb.l6(d}  of  Order  No.  8  with  §  la.4(f) 
of  the  rules.  This  revised  section 
provides  that  the  Commission  may  order 
a  formal  investigation  to  be  conducted 
in  public.  Although  the  rules  provide 
that  the  Commission  shall  issue  notice 
of  the  institution  of  such  public  formal 
investigation  and,  where  appropriate,  of 
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the  time  and  place  of  the  taking  of 
testimony  of  witnesses  during  such 
investigation.  §  la.4(c)  further  provides 
the  Commission  with  flexibility  to  adopt 
special  or  additional  procedures  in 
connection  with  such  public  formal 
investigation. 

Some  of  the  comments  to  Order  No.  8 
suggested  that  the  Commission  adopt 
the  practice  of  notifying  a  person  who  is 
the  subject  of  an  investigation  and 
against  whom  no  further  action  is 
contemplated  that  the  staff  has 
concluded  its  investigation  of  the 
matters  referred  to  in  the  formal  order  of 
investigation  and  determined  that  it  will 
not  recommend  the  commencement  of 
an  enforcement  action  against  such 
person.  Although  this  suggestion  may  be 
superficially  appealing,  the  Commission 
does  not  believe  that  it  should  adopt  a 
rule  or  procedure  under  which  the 
Commission  in  each  instance  will  inform 
parties  when  its  investigation  has  been 
concluded.  We  take  this  position 
because  it  is  often  difficult  to  determine 
whether  an  investigation  has  been 
concluded  or  merely  suspended  and 
because  an  investigation  believed  to 
have  been  concluded  may  be 
reactivated  as  a  result  of  unforeseen 
developments.  Under  such 
circumstances,  advice  that  an 
investigation  has  been  concluded  could 
be  misleading.  Thus,  the  proposed 
changes  contain  no  formal  requirements 
that  the  Commission  notify  every 
subject  of  a  non-public  formal 
investigation  that  it  has  been 
terminated. 

The  Commission  has  provided, 
however,  pursuant  to  §  la.4(f).  that  the 
staff  may  in  cases  where  such  action 
appears  appropriate  advise  persons 
under  inquiry  in  a  public  formal 
investigation  that  ffie  Commission  has 
terminated  such  investigation  and  that 
the  staff  will  not  at  that  time  recommend 
the  commencement  of  an  enforcement 
proceeding  against  a  particular  person 
or  entity.  The  Commission  would  make 
clear,  however,  that  such  advice,  if 
given,  must  in  no  way  be  construed  as 
indicating  that  such  person  has  been 
exonerated  or  that  no  action  may 
ultimately  result  from  the  staff  s 
investigation  of  the  particular  matter. 
The  Commission  further  stresses  that  if 
persons  under  inquiry  are  advised  of  the 
termination  of  a  public  formal 
investigation,  they  should  be  aware  that 
the  attempted  use  of  such 
communications  as  a  purported  defense 
in  any  civil  or  criminal  action  that  might 
subsequently  be  brought  against  that 
party  would  be  inappropriate  and 
improper. 


c.  Issuance  and  service  of  subpoenas, 
response  to  subpoenas,  and  witness  fees 
in  formal  investigations.  Section  la.5 
sets  forth  the  procedure  for  issuing 
subpoenas,  the  service  of  subpoenas,  the 
payment  of  witness  fees  and  the  manner 
of  response  to  subpoenas.  The  proposal 
makes  clear  that  a  party  subpoenaed 
during  an  investigation  may  assert 
constitutional  and  federal  common  law 
privileges.  Thus,  for  example,  the  Fifth 
Amendment  privilege  against 
compulsory  self  incrimination  may  be 
asserted.  The  witness  cannot,  however, 
merely  refuse  to  appear:  he  or  she  must 
appear  on  the  return  date  and  assert  a 
privilege.  As  in  any  other  judicial  or 
administrative  forum,  the  subpoena 
requires  a  personal  appearance  and 
cannot  be  satisfied  by  appearance  of 
counsel. 

In  response  to  various  comments  to 
Order  No.  8,  the  Conunission  prop>oses 
to  issue  Rules  relating  to  subpoenas  (1) 
to  provide  that  a  subpoena  may  only  be 
served  upon  a  person’s  attorney  when 
such  attorney  represents  such  person  in 
the  particular  pending  investigation,  (2) 
to  provide  for  the  payment  of  witness 
fees  and  mileage  expenses,  and  (3)  to 
clarify  the  procedures  to  be  followed  if 
any  subpoenaed  documents  are 
withheld  for  any  reason,  including  a 
claim  of  privilege. 

d.  Exercise  of  other  information¬ 
gathering  powers  during  investigations. 
Section  la.6  describes  the  Commission's 
authority  under  section  10(a]  of  the 
Natural  Gas  Act.  U.S.C.  717i(a),  section 
304(a)  of  the  Federal  Power  Act,  16 
U.S.C.  82Sc(a).  and  section  20(1)  of  the 
Interstate  Commerce  Act,  49  U.S.C.. 
101(1).  to  require  by  order  special 
reports,  to  prescribe  the  manner  and 
form  in  which  such  reports  shall  be 
made,  and  to  require  from  jurisdictional 
companies  specific  answers  to  all 
questions  upon  which  the  Commission 
may  need  information.  Pursuant  to 

§  la.6.  any  officer  authorized  by  the 
Commission  to  conduct  a  form^ 
investigation  may,  by  letter  or  other 
written  mechanism,  require  natural-gas 
companies,  hydroelectric  licensees,  oil 
pipeline  companies  and  public  utilities 
to  answer  under  oath  speciHc  questions 
promulgated  'oy  such  officer  in  a  special 
report  to  be  filed  with  the  Commission. 
Such  reports  shall  be  made  under  oath, 
unless  the  Commission  otherwise 
specifies. 

Pursuant  to  section  508(b)  of  the 
Natural  Gas  Policy  Act  of  1978,  the 
Commission  is  also  empowered,  among 
other  things,  to  require  by  general  or 
special  order  any  person  who  is  engaged 
in  the  production,  processing,  refining, 
transportation  by  pipeline,  sale,  or 


distribution  (at  other  than  the  retail 
level)  of  energy  recourses  to  submit 
answers  in  writing  to  interrogatories 
and  to  request  for  reports  or  for  other 
information  within  a  reasonable  time 
period  and  under  oath  or  otherwise. 
Section  508(b)  also  gives  the 
Commission  authority  to  conduct 
physical  inspections  at  energy  facilities 
and  business  premises,  to  inventory  and 
sample  any  stuck  of  energy  resource 
therein,  and  to  examine  and  copy  any 
books,  records,  papers  or  other 
documents  relating  to  any  such  energy 
information  and  to  question  persons  as 
the  Commission  or  its  designated 
officers  may  deem  necessary,  whether 
under  oath  or  otherwise.  Section  la.6  (c) 
and  (d)  would  allow  the  Commission  or 
any  of  its  designated  officers  during 
formal  investigations  to  obtain 
information  through  physical 
inspections  of  energy  facilities  and 
business  premises  and  through  other 
requests. 

e.  Sanctions  for  non-compliance  with 
compulsory  process  and  orders  in 
formal  investigations.  Section  la.7 
clarifies  that  the  Commission  may  seek 
the  aid  of  the  appropriate  United  States 
District  Court  or  of  the  Attorney  General 
in  order  to  obtain  compliance  with  the 
Commission's  compulsory  process  or 
orders  issued  during  formal 
investigations.  Section  la.7  would 
replace  §  lb.l5  of  Order  No.  8. 

f.  Transcripts.  Section  la.8,  which 
would  replace  section  lb.12,  guarantees 
that  any  person  who  has  provided  a 
statement  or  testimony  in  an 
investigation  under  this  Part  shall  be 
entitled  to  procure  a  copy  of  the  official 
transcript  of  such  statement  or 
testimony,  except  that  in  certain  limited 
circumstances,  such  person  may  be 
limited  to  an  inspection  of  such 
transcript.  This  provision  is  wholly 
consonant  with  the  Administrative 
Procedure  Act.  which  provides  that  “in  a 
non-public  investigatory  proceeding  the 
witness  may  for  good  cause  be  limited 
to  inspection  of  the  official  transcript  of 
his  testimony."  5  U.S.C.  §  555(c). 

Several  of  the  comments  to  Order  No. 
8  recommended  that  the  Commission 
provide  witnesses  with  an  absolute  right 
to  obtain  a  copy  of  their  transcripts  and 
to  provide  their  own  reporters  in 
Commission  investigations.  The 
Commission  believes,  however,  that  it 
may  be  necessary  in  certain 
circumstances  to  deny  a  witness  a  copy 
of  the  transcript  of  his  or  her  statement 
or  testimony.  As  one  court  has  noted, 
“non-public  investigatory  proceedings 
*  *  *  ‘might  be  thwarted  in  certain 
cases  *  *  *  if  witnesses  were  given  a 
copy  of  their  transcript,  [since] 
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suspected  violators  would  be  in  a  better 
position  to  tailor  their  own  testimony  to 
that  of  the  previous  testimony,  and  to 
threaten  witnesses  about  to  testify  with 
economic  or  other  reprisals.’  "  LaMorte 
V.  Mansfield.  438  F.2d  448,  451  (2nd  Cir. 
1971)  (citation  omitted).  The  commission 
also  prefers  the  procedure  whereby  the 
officer  or  officers  conducting  the 
investigation  designates  one  reporter  to 
take  the  verbatim  transcript  of  this 
nonadversary  proceeding.  Regarding  the 
comments  to  Order  No.  8  seeking 
clarification  as  to  when  requests  for 
transcripts  properly  may  be  made,  such 
requests  would  be  appropriate  before, 
during  or  after  the  examination  of  any 
witness,  in  accordance  with  the 
provisions  of  §  la.8. 

3.  Rights  and  Obligations  of  Witnesses 
and  Other  Persons  During  Preliminary 
and  Formal  Investigations 

Section  la.9(a),  which  includes 
matters  covered  by  section  lb.l6  of 
Order  No  8,  provides  that  a  subpoenaed 
person  has  an  absolute  right  to  inspect 
the  formal  order  of  investigation,  and 
the  person  will  ordinarily  be  provided  a 
copy  of  the  formal  order  unless  the 
disclosure  is  inconsistent  with  the 
privacy  of  the  persons  or  entities  under 
investigation  or  the  unimpeded  conduct 
of  the  investigation.  The  Commission 
would  not  adopt  the  suggestion  that  the 
formal  order  of  investigation  be 
automatically  "served”  on  "parties”  to 
the  investigation  as  Commission 
investigations  are  not  adversary 
proceedings. 

Various  comments  have  suggested 
that  witnesses  in  preliminary 
investigations  should  also  be  afforded 
the  right  to  counsel.  The  Commission 
agrees.  Section  la.9(b)  would  grant  a 
witness  the  right  to  be  accompanied, 
represented  and  advised  by  legal 
counsel,  whether  such  witness' 
appearance  is  pursuant  to  subpoena  or 
voluntary.  Section  la.9(b)  would  require 
no  special  qualifications,  examinations, 
or  admission  procedures  for  practice 
before  the  Commission  during 
Commission  investigations.  An  attorney 
may  practice  before  the  Commission  if 
he  or  she  is  admitted  to  practice  before 
the  U.S.  Supreme  Court,  the  Highest 
court  of  any  state  or  territory,  or  the 
courts  of  the  District  of  Columbia. 
Section  la.9(b)  sets  forth  the  permissible 
conduct  of  counsel  at  a  witness’ 
examination  as  (1)  advising  the  witness 
during  any  examination,  and  (2)  making 
summary  notes  during  the  examination 
solely  for  use  of  the  witness  and 
witness’  counsel.  Section  la.9(b)  would 
also  permit  the  witness  at  the 
conclusion  of  an  examination  to  make  a 


statement  on  the  record  to  clarify  any 
previous  answer  or  otherwise. 
Restricting  the  role  of  counsel  in 
Commission  investigations  is  intended 
to  ensure  that  the  officer  in  charge  of  the 
investigation  will  conduct  the 
examination  in  an  unimpeded  manner 
and  that  the  examination  will  flow 
freely  without  interruption  and 
unwarranted  objection. 

Section  la.9  also  describes  other 
rights  of  witnesses,  including  the  right 
against  self-incrimination,  the  right  to 
submit  statements  and  other 
information,  as  well  as  provisions 
relating  to  immunity  and  sequestration. 
Although  many  of  the  comments 
received  by  the  Commission  to  Order 
No.  8  recommend  elimination  of  the 
latter  provision,  §  la.9(e),  which 
provides  that  witnesses  may  be 
sequestered  and  prohibited  from  being 
present  during  the  examination  of  other 
witnesses,  is  necessary  to  protect  the 
integrity  of  the  investigative  fact-finding 
process  since  “witnesses  may,  and  often 
do,  shape  their  testimony  to  match  that 
given  by  other  witnesses  within  their 
hearing.  To  prevent  such  matching  of 
testimony  is  the  prime  purpose  of 
putting  witnesses  under  the 
[sequestration]  rule.”  Charles  v.  United 
States.  215  F.2d  825,  827  (9th  Cir.  1954). 

Finally,  §  la.9(d)  provides  persons 
involved  in  a  Commission  investigation 
with  the  right  to  submit  any  documents, 
statements  of  fact,  memoranda  of  law, 
or  other  information  setting  forth  his  or 
her  interest  and  position  regarding  the 
subject  matter  of  the  investigation. 

4.  Appearance  and  Practice  Before  the 
Commission  During  Investigations 

The  parameters  of  appearances  and 
practice  before  the  Commission  during 
investigations,  which  were  formerly  set 
forth  in  §  §  lb.16  and  lb.l7  of  Order  8, 
would  be  in  §  la.lO,  including 
procedures  to  be  followed  in  situations 
of  multiple  representation  by  counsel. 
Although  various  comments  to  Order 
No.  8  recommended  that  the 
Commission  delete  the  rule  permitting 
the  suspension  or  disbarment  of  an 
attorney  from  practice  before  the 
Commission,  the  Commission  believes 
strongly  that  the  integrity  of  the 
regulatory  process  is  best  maintained 
and  preserved  by  continuing  to  ensure 
that  all  persons  appearing  or  practicing 
before  the  Commission  during 
investigations  possess  the  requisite 
qualification  to  represent  others  and  do 
not  engage  in  unethical  or  improper 
professional  conduct. 

Many  comments  to  Order  No.  8  also 
opposed  the  concept  embodied  in 
§  la  10,  whereby  an  attorney  may  be 


prohibited  from  being  present  during  the 
testimony  of  any  other  witness  when 
such  presence  will  obstruct  or  imp^?de 
an  investigation.  This  regulation,  like 
§  la.9(e),  is  designed  to  prevent  the 
“matching  of  testimony”  by  witnesses.  It 
has  been  recognized  that  "the  purpose 
of  sequestration  could  be  defeated  by  an 
attorney  advising  witnesses  as  to  the 
testimony  which  has  been  given  by 
others.”  Securities  and  Exchange 
Commission  v.  Higashi.  359  F.2d  550,  552 
(9th  Cir.  1966).  It  should  be  emphasized 
that  this  power  is  intended  to  be 
exercised  sparingly,  and  only  in  those 
instances  where  such  multiple 
representation  obstructs  or  may  tend  to 
obstruct  the  investigation. 

Several  comments  to  Order  No.  8 
questioned  the  relationship  between  the 
investigatory  regulations  and  the 
Commission’s  regulation  concerning  ex 
parte  communications,  i.e.  §  1.4(d).  In 
revising  §  lb.l7  to  make  clear  that  only 
the  provisions  of  §  1.4(b)  apply  to 
Commission  investigations,  the 
Commission  seeks  to  emphasize  that  the 
ex  parte  provisions  do  not  apply  to  the 
conduct  of  Commission  investigations, 
which  are  not  "on-the-record 
proceedings”  covered  by  §  1.4(d). 

5.  Final  Stages  of  Invesii^ations 

In  response  to  various  comments,  the 
Commission  would  expand  Part  lb  to 
include  procedures  and  policy 
concerning  submissions,  consent 
agreements,  and  the  various 
enforcement  alternatives  available  to 
the  Commission  where  it  appears,  as  a 
result  of  its  fact-finding  investigations, 
that  there  has  been  a  violation  of  any 
act,  rule,  regulation  or  order.  Section 
la.l2  therefore  represents  a  revision  of 
§  lb.l9. 

a.  Notification  prior  to  enforcement 
actions;  submissions.  One  criticism  of 
Part  lb  of  the  Commission’s  rules  has 
been  that  the  Commission  does  not 
afford  persons  under  investigation  an 
opportunity  to  present  their  positions  to 
the  Commission  before  proceedings  are 
brought  against  them  or  the  matter  is 
referred  criminally.  We  believe  it  would 
seriously  undermine  the  Commission’s 
enforcement  efforts  to  require  as  a 
matter  of  right  the  pre-notification  of  all 
persons  who  may  be  named  in  a 
Commission  action  or  who  may  be 
proceeded  against  civilly  or  criminally 
of  the  possibility  that  such  action  might 
occur  and  to  afford  an  opportunity  to  be 
heard  in  each  instance  before  the 
Commission.  The  only  actions  that  the 
Commission  can  initiate  are  those  which 
already  include  all  the  appropriate  due 
process  safeguards.  Moreover,  it  is  only 
after  there  has  been  notice  and 
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oi^ortunity  for  hearing  that 
administrative  action  can  be  taken 
against  any  party.  Thus,  to  add  an 
additional  procedural  layer,  namely,  a 
requirement  for  argument  or  hearing  on 
the  question  of  whether'or  not  to 
institute  a  proceeding,  would,  in  the 
Commission's  view,  unduly  delay  the 
disposition  of  matters  and  would 
seriously  undermine  the  Commission’s 
enforcement  program.  Moreover, 
affording  this  right  to  persons  under 
investigation  without  affording  the  same 
right  to  other  interested  persons  having 
adverse  interests,  such  as  consumers,  is 
unsatisfactory  and  inequitable.  There 
can  be  no  fairer  procedure  than  having 
charges  aired  in  a  duly  constituted 
forum  where  all  parties  are  ai^orded 
their  full  legal  ri^ts.  Furthermore,  such 
delays  would  provide  additional  time 
for  persons  to  dispose  of  assets,  change 
contractual  relationships,  and  carry  on 
improper  activities.  It  would  also 
provide  persons  an  opportunity  to  evade 
service,  destroy  records,  and 
compromise  or  intimidate  government 
witnesses.  Finally,  it  is  impractical  and 
premature  to  provide  for  argument  to 
resolve  issues  before  issues  have  been 
joined  by  the  commencement  of  civil 
proceedings  in  federal  district  court  or 
administrative  proceedings  before  the 
Commission. 

Although  the  subject  of  an 
investigation  does  not  have  an  absolute 
right  to  present  his,  her,  or  its  case  to  the 
Commission,  §  la.l2(a)  provides  for  the 
officer  or  officers  conducting  the 
investigation  to  transmit  to  the 
Commission  a  subject’s  written 
statement  together  with  any 
recommendation  of  such  ofHcer  or 
officers.  The  Commission  would 
emphasize  that  while  it  permits  persons 
involved  in  an  investigation  to  present  a 
statement  to  it  setting  forth  their  interest 
and  position,  the  Commission  will  not 
delay  taking  action  which  it  has  cause  to 
believe  is  required  pending  the  receipt 
of  such  a  submission  and.  accordingly,  it 
will  be  necessary  if  the  material  is  to  be 
considered  that  it  be  timely  submitted. 

In  determining  what  course  of  action  to 
pursue,  persons  may  find  it  helpful  to 
discuss  the  matter  with  the  officer  or 
officers  conducting  the  investigation. 
Section  la.l2(a)  provides  that  the 
officers  designated  by  the  Commission 
to  conduct  an  investigation  may  in  their 
discretion  advise  prospective 
defendants  or  respondents  of  the 
general  nature  of  the  Commission's 
investigation,  including  such  indicated 
violations  as  may  pertain  to  them,  and 
the  amount  of  time  that  may  be 
available  for  preparing  a  submission. 
The  Commission’s  staff  should  have 


discretion  in  this  regard  to  protect  the 
public  interest  and  to  avoid  possible 
activities  which  would  obstnict  or  delay 
necessary  enforcement  action. 

Where  a  disagreement  exists  between 
the  Commission’s  staff  and  a 
prospective  defendant  or  respondent  as 
to  factual  matters,  this  can  be  resolved 
in  an  orderly  manner  through  litigation. 
Moreover,  the  Commission  will  not 
adjudicate  issues  of  fact  before  actions 
have  been  commenced  and  evidence  has 
been  placed  in  the  record.  In  addition, 
where  a  proposed  administrative 
proceeding  is  involved,  the  Commission 
wishes  to  avoid  the  possible  danger  of 
apparent  prejudice  involved  in 
considering  conflicting  contentions, 
especially  as  to  factud  matters,  before 
the  commencement  of  appropriate 
hearings  before  the  Commission. 
Consequently,  submissions  by 
prospective  defendants  or  respondents 
will  normally  prove  most  useful  in 
connection  with  policy,  or  on  occasion, 
legal  questions,  together  with 
considerations  relevant  to  a  particular 
defendant  or  respondent  which  might 
not  otherwise  be  brought  clearly  to  the 
Commission’s  attention.  Section  la.l2(a) 
provides  that  submissions  by  interested 
persons  should  be  forwarded  to  the 
members  of  the  Commission  or  its  staff 
conducting  or  authorized  to  conduct  the 
investigation,  and  should  be  clearly 
referenced  to  the  specific  investigation 
to  which  they  relate.  In  the  event  a 
recommendation  for  the  commencement 
of  an  enforcement  action  regarding  any 
particular  person  is  sent  to  the 
Commission  by  the  officers  conducting 
the  investigation,  any  submissions  by 
such  persons  would  be  presented  to  the 
Commission  without  alteration  or 
amendment  together  with  the 
recommendation  of  the  officers 
conducting  the  investigation. 

b.  Enforcement  alternatives  and 
Commission  considerations.  At  the 
conclusion  of  a  Commission 
investigation,  a  number  of  alternatives 
are  open  to  the  Commission.  In  some 
cases,  no  further  action  may  be  taken. 
The  matter  may  be  referred  to  state  or 
local  authorities.  The  Commission  may 
bring  an  injunctive  action  in  federal 
district  court  seeking  injunctive  relief, 
may  institute  administrative 
proceedings,  or  may  make  a  referral  to 
the  Attorney  General  for  criminal 
prosecution.  The  staff  may,  of  course, 
conclude  that  violations  have  not 
occurred  or  are  not  about  to  occur. 
Moreover,  even  though  the  staff  has 
reason  to  believe  that  violations  have 
occurred,  it  may  recommend  no  further 
action.  In  determining  whether 
additional  action  is  warranted  in  cases 


where  a  violation  has  occurred,  the 
Commission  would  consider  a  number 
of  factors.  Because  flexibility  and 
responsiveness  to  changing  conditions 
are  needed,  it  is  impossible  to 
enumerate  all  factors  considered  by  the 
Commission.  However,  at  least  the 
following  may  be  considered:  the 
character,  nature  and  scope  of  the 
alleged  violations;  the  need  for 
immediate  action;  whether  the  alleged 
violations  involve  any  new  theory  or 
interpretation  of  law  and  the  suitability 
of  the  matter  to  serve  as  a  vehicle  for 
doing  so;  the  availability  of  any  suitable 
remedies;  the  number  of  consumers  and 
amount  of  harm  to  such  consumers:  the 
probability  of  a  successful  conclusion  of 
the  action  and  the  type  of  relief  or 
sanctions  which  could  be  obtained; 
whether  the  subject  has  taken  curative 
steps  to  insure  future  compliance; 
whether  the  subject  has  made  restitution 
to  injured  persons;  the  practices  of  a 
subject  and  the  importance  of  alerting 
the  industry  and  the  public  to  the  fact 
that  the  Commission  has  taken  action 
with  respect  to  the  practices;  the  age  of 
the  violation;  the  difficulty  of  fashioning 
a  sanction  appropriate  to  the  violation 
involved;  and.  generally,  the  impact  of 
the  case  on  the  Commission’s 
compliance  and  enforcement  programs. 

At  the  stage  where  it  authorizes 
enforcement  actions,  the  Commission 
would  not  attempt  to  determine  factual 
issues  or  adjudicate  liability.  Its  function 
is  merely  to  determine  whether  a 
sufficient  basis  has  been  shown  for 
alleging  a  violation  of  law.  Even  if  it 
appears  that  a  violation  has  occurred, 
however,  the  Commission  has  the 
discretion  to  determine  whether  or  not  a 
formal  enforcement  action  should  be 
commenced  and  the  form  the 
enforcement  action  should  take. 

c.  Settlement  of  investigative  matters 
before  the  Commission.  Another 
alternative  to  formal  action,  whether 
civil  injunctive  action  or  administrative 
proceeding,  is  for  prospective 
defendants  or  respondents  to  settle  such 
proceedings  as  a  result  of  negotiations. 
Section  la.l2(c]  proposes  the 
Commission’s  policy  on  consent 
agreements.  This  policy  provides  that 
the  Commission  will  not  permit  a 
defendant  or  respondent  to  consent  to  a 
judgment  or  order  that  imposes  a 
sanction  while  denying  the  allegations 
in  the  complaint  for  injunctive  relief  or 
order  instituting  administrative 
proceedings.  The  purpose  of  such  a 
policy  is  to  avoid  creating  or  permitting 
to  be  created  at  the  time  a  decree  is 
being  entered  or  a  sanction  imposed  any 
impression  that  the  conduct  alleged  did 
not,  in  fact,  occur. 
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6.  Non-public  Nature  of  Commission 
Investigations 

Various  comments  to  Order  No.  8 
questioned  the  need  for  non-public 
investigaticns.  The  Commission  believes 
that  §  la.13,  which  would  revise  §  lb.9 
of  Order  No.  8,  is  sufficient  to  protect 
the  rights  and  privacy  of  persons 
involved  in  investigations. 

The  Rules  would  give  the  Commission 
authority  to  conduct  either  public  or 
non-public  investigations.  It  is 
anticipated,  however,  that  most  of  the 
Commission’s  investigations  will  be 
conducted  in  a  non-public  manner  and 
th^t  the  Commission  will  generally  not 
exercise  its  discretionary  authority  to 
publish  the  fact  that  it  is  conducting  a 
particular  non-public  investigation  or 
the  results  of  such  investigation. 
Ordinarily,  if  formal  enforcement 
actions  follow  an  investigation,  the 
action  will  move  to  a  public  forum,  i.e., 
civil  injunctive  action  in  a  federal 
district  court,  administrative 
proceedings  before  a  Commission 
Administrative  Law  Judge,  or  criminal 
prosecution  by  the  Attorney  General. 
Administrative  proceedings  generally 
are  public,  although  the  Commission 
may  hold  non-public  meetings. 

However,  the  Commission  may 
announce  the  existence  of  an 
investigation  to  assure  consumers,  the 
energy  industry,  and  the  public  of  its 
concern  in  a  particular  area.  The 
Commission  may  also  announce  the 
existence  of  an  investigation  in 
circumstances  where  the  facts 
underlying  the  Commission 
investigation  are  widely  known  to  the 
public  through  previously  public 
administrative  hearings.  * 

There  have  been  suggestions  in  the 
comments  to  Order  No.  8  that  the 
Commission's  staff  might  breach  the 
Commission's  usual  practice  of 
maintaining  the  non-public  nature  of 
investigations.  The  Commission 
disagrees  with  such  an  analysis  of  its 
staffs  behavior  during  investigations. 
The  Commission  recognizes  that  an 
investigation  is  not  a  matter  to  be  taken 
lightly  and  that  repercussions  may  occur 
from  the  mere  fact  of  an  investigation. 
Although  such  consequences  can 
sometimes  be  serious  and  should  be 
minimized  as  much  as  possible,  they 
must  not  be  permitted  to  deter  the 
Commission  in  the  discharge  of  its 
enforcement  activities.  The  multiple 
steps  involved  in  issuing  an 
investigative  order  have  thus  been 
developed  because  of  the  potential 


'  For  example,  this  has  recently  occurred  in  the 
matters  of  Tenneco  Jac„  et  at.  D^ket  No.  1N78-1, 
I  and  Florida  Gas  Tnutsatission  Company,  Docket 

I  No.  1N78-2. 


impact  of  the  commencement  of  a 
formal  investigation.  Thus, 
investigations  will  generally  be 
conducted  in  a  non-public  manner  to  . 
ensure  that  the  mere  initiation  of 
investigations  by  the  Commission  will 
not  be  interpreted  to  mean  that  the 
Commission  has  concluded  that  a 
violation  of  law  has  occurred. 

7.  Requests  for  Confidential  Treatment 
of  Information 

Regarding  requests  for  confidential 
treatment  of  information  furnished  to 
the  Commission  during  investigations 
and  the  adequacy  of  the  procedures  for 
handling  requests  for  confidential 
treatment,  the  Commission  believes  that 
§  la.l4,  which  revises  §  lb.20  of  Order 
No.  8,  would  be  adequate  to  cover 
Commission  investigations  at  this  time. 

8.  Providing  Adequate  Due  Process 
Safeguards  . 

V afiouS  cuiiuiieiiis  have  alleged  that 
Order  No.  8  “givejs]  rise  to  an  ominous 
potential  for  abuse”  and  provides  for 
"the  abolition  of  basic  procedural  due 
process.”  We  believe  that  such  fears  are 
unfounded  and  therefore  the  Rules  are 
completely  consistent  with  the 
requirements  of  the  Administrative 
Procedure  Act  and  of  procedural  due 
process  as  applied  to  Commission 
investigations. 

The  Commission  has  always  been 
careful  to  assure  the  utmost  protection 
of  the  individuals’  rights,  taking  into 
account  both  substantive  and 
procedural  due  process  standards.  The 
rules  as  proposed  reflect  the 
Commission’s  traditional  and  strict 
adherence  to  all  procedural  due  process 
requirements.  In  this  regard,  persons 
summoned  to  appear  in  an  investigation, 
are,  among  other  things,  advised  of  their 
right  to  counsel  and  that  they  need  not 
give  any  evidence  that  may  be 
incriminating.  Such  warnings  go  beyond 
constitutional  requirements,  which  only 
provide  the  opportunity  to  consult  with 
counsel  where  the  witness  is  “in 
custody.”  Indeed,  the  rights  afforded 
under  Commission  practice  go  beyond 
those  afforded  by  most  other 
government  agencies.  For  example,  the 
Commission’s  Rules' would  provide  the 
right  to  counsel  in  informal  as  well  as 
formal  investigations,  although  Section 
555(b)  of  the  Administrative  Procedure 
Act  only  requires  the  right  to  counsel 
where  a  witness  is  compelled  to  appear 
in  person  before  an  administrative 
agency.  Further,  witnesses  are  afiorded 
the  absolute  right  to  inspect  a  copy  of 
their  investigative  transcripts.  Prior  to 
beginning  his  or  her  testimony,  a 
witness  is  also  afforded  the  opportunity 


to  read  the  Commission’s  order  of 
investigation  which  is  issued  before  a 
formal  investigation  is  undertaken.  The 
order  of  investigation  specifically 
provides  the  witness  information 
concerning  the  scope  and  nature  of  the 
investigation  which  far  exceeds 
constitutional  requirements  and  the 
practices  of  most  other  government 
agencies.  This  is  of  substantial 
assistance  to  the  witness  and  his  or  her 
counsel  in  enabling  them  to  make 
informed  decisions  with  respect  to 
furnishing  records  and  giving  testimony. 
The  practices  in  this  area  have  been 
judicially  upheld  as  meeting  all  required 
standards. ‘Moreover,  the  use  of  an 
official  reporter  to  take  verbatim 
transcripts  assures  that  there  can  be  an 
effective  review  of  the  exact  questions 
asked,  the  answers  given,  and  counsel’s 
statements  and  objections. 

It  should  fiu*ther  be  noted  that  the 
Commission  would  be  kept  fully 
informed  and  direct  authorization  by  the 
Commission  is  required  at  every  major 
step  of  the  investigatory  process.  The 
authority  to  institute  administrative 
proceedings  or  bring  civil  injunctive 
actions  or  refer  cases  for  criminal 
prosecution  is  exclusively  the 
prerogative  of  the  Commission.  There 
has  been  no  delegation  of  these  powers, 
and  the  Commission  only  acts  after  it 
has  reviewed  and  considered 
comprehensive  staff  reports. 

C.  Written  Comment  Procedures 

The  Commission  invites  interested 
persons  to  submit  written  comments, 
with  data,  views  and  other  information 
concerning  all  facets  of  this  proposal. 
Interested  persons  may  participate  by 
submitting  comments  to  the  Office  of  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
NE.,  Washington,  D.C.  20426,  on  or 
before  April  25, 1979.  Each  person 
submitting  a  comment  should  include  his 
or  her  name  and  address,  identify  the 
notice  (Docket  No.  RM7&-15),  and  give 
reasons  for  any  recommendations.  An 
original  and  14  conformed  copies  should 
be  filed  with  the  Secretary  of  the 
Commission.  Comments  should  indicate 
the  name,  title,  mailing  address,  and 
telephone  number  of  a  person  to  whom 
communications  concerning  the 
regulations  may  be  addressed.  Written 
comments  will  be  placed  in  the 
Commission’s  public  files  and  will  be 
available  for  public  inspection  at  the 
Commission’s  Office  of  Public 
Information,  Room  1000,  825  North 
Capitol  Street,  NE.,  Washington,  D.C. 
20426,  during  regular  business  hours. 


*  See  Hannah  v.  Larche,  363  U.S.  420  (1950)  and 
United  States  v.  Dosek.  405  F.  2d  405  (8th  Clr.  1968). 
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(Federal  Power  Act  as  amended,  16  U.S.C. 
792,  et  seq.  Natural  Gas  Act,  as  amended,  15 
U.S.C.  717,  et  seq..  Interstate  Commerce  Act, 
as  amended,  49  U.S.C.  1,  et  seq..  Outer 
Continental  Shelf  Lands  Act  as  amended,  43 
U.S.C.  1331,  et  seq..  Mineral  Leasing  Act  of 
1920,  as  amended,  30  U.S.C.  185,  et  seq.. 
Department  of  Energy  Organization  Act,  Pub. 
L  No.  95-91.  E.0. 12009. 423  FR  46267, 

Natural  Gas  Policy  Act  of  1978,  Pub.  L  No. 
95-621,  92  Stat  3350,  Public  Utilities 
Regulatory  Policies  Act,  Pub.  L  No.  95-617, 92 
Stat.  3117, 16  U.S.C.  2601,  et  seq.) 

In  consideration  of  the  foregoing,  it  is 
proposed  that  Subchapter  A  of  Title  18, 
Code  of  Federal  Regulations,  be  revised 
by  deleting  Part  lb  and  adding  a  new 
Part  la,  as  set  forth  below. 

By  the  Commission. 

Kenneili  F.  Plumb, 

Secretary. 

1.  Subchapter  A  of  Title  18,  Code  of 
Federal  Regulations,  is  revised  by 
deleting  Part  lb  and  adding  a  new  Part 
la.  to  read  as  follows: 

PART  la— RULES  RELATING  TO 
INVESTIGATIONS 

la.l  Scope  and  applicability  of  rules. 
la.2  Requests  for  investigations. 
la.3  Preliminary  investigations.  * 

la.4  Formal  investigations. 
la.5  Subpoenas. 

la.6  Other  information-gathering  powers 
during  investigations. 
la.7  Sanctions  for  non-compliance  with 
compulsoiy  process  and  orders. 
la.6  Transcripts. 

la.9  Rights  of  witnesses  and  other  persons 
during  investigations. 

la.lO  Appearance  and  practice  before  the 
Commission  during  investigations, 
la.ll  Criminal  penalties  for  perjury, 
subornation  of  perjury,  and  false, 
hctitious  or  fraudulent  statements  or 
entries. 

Ia.l2  Final  stages  of  investigations. 

Ia.l3  Non-public  nature  of  preliminary  and 
formal  investigations. 

Ia.l4  Requests  for  conHdential  treatment  of 
information. 

Authority:  Federal  Power  Act  as  amended, 
16  U.S.C.  792,  et  seq.  Natural  Gas  Act,  as 
amended,  15  U.S.C.  717,  et  seq..  Interstate 
Commerce  Act.  as  amended,  49  U.S.C.  1,  et 
seq..  Outer  Continental  Shelf  Lands  Act,  as 
amended,  43  U.S.C.  1331,  et  seq.,  Mineral 
Leasing  Act  of  1920,  as  amended,  30  U.S.C. 
165,  et  seq..  Department  of  Energy 
Organization  Act,  Pub.  L  No.  95-91,  E.O. 
12009,  42  F.R.  46267,  Natural  Gas  Policy  Act 
of  1978,  Pub.  L  No.  95-621,  92  Stat.  3350, 
Public  Utilities  Regulatory  Policies  Act,  Pub 
L  No.  95-617, 92  Stat.  3117, 16  U.S.C.  2601,  et 
seq. 

§  la.1  Scope  and  applicability  of  rules. 

(a)  Scope.  The  Commission,  directly 
or  through  its  staff  may  conuct 
investigations  under  this  part  relating  to 
any  matter  subject  to  its  jurisdiction. 


(b)  Applicability.  (1)  The  rules  of  this 
.part  apply  to  investigations  conducted 
by  the  Commission  or  its  staff  pursuant 
•  to  section  307  of  the  Federal  Power  Act, 
16  U.S.C.  825f,  section  14  of  the  Natural 
Gas  Act,  15  U.S.C.  717m,  section  12  of 
the  Interstate  Commerce  Act,  49  U.S.C. 
12,  sections  501(a]  and  508  of  the 
Natural  Gas  Policy  Act  of  1978,  Pub.  L. 
No.  95-621,  92  Stat.  3350,  and  any  other 
statute  administered  by  the 
Commission. 

(1)  To  determine  whether  any  person 
has  violated  or  is  about  to  violate  any 
provision  of  the  Federal  Power  Act,  the 
Natural  Gas  Act,  the  Interstate 
Commerce  Act,  the  Outer  Continental 
Shelf  Lands  Act,  the  Mineral  Leasing 
Act  of  1920,  the  Public  Utilities 
Regulatory  Policies  Act,  the  Natural  Gas 
Policy  Act  of  1978,  or  the  rules, 
regulations  or  orders  promulgated 
thereunder, 

(ii)  To  aid  in  the  enforcement  of  the 
provisions  of  those  laws,  or  in 
prescribing  rules  and  regulations 
thereunder,  or  in  obtaining  information 
to  serve  as  a  basis  for  recommending 
further  legislation  to  the  Congress;  or 

(iii)  To  verify  the  accuracy  of 
information  received  or  otherwise  to 
obtain  information  necessay  to  perform 
the  Commission's  functions. 

(2)  The  rules  of  this  part  do  not  apply 
to  adjudicative  or  rulemaking 
proceedings. 

§  1a.2  Requests  for  investigations. 

Any  person  or  entity  may  request  that 
the  Commission  commence  an 
investigation.  The  request  should  be 
addressed  to  Director  of  the  Office  of 
Enforcement,  941  North  Capitol  Street. 
N.E..  Room  3106,  Washington,  D.C., 
20426.  Although  the  request  need  not  be 
in  any  particular  form,  the  request 
should  include  a  statement  of  the 
alleged  violation  of  acts  administered  by 
the  Commission  or  the  rules,  regulations 
or  orders  promulgated  thereunder,  as 
well  as  supporting  documentation  and 
information.  The  Commission,  the  Office 
of  Enforcement,  or  any  member  of  the 
Commission’s  staff  designated  by  the 
Chairman  may  initiate  an  investigation 
based  on  such  a  request,  as  set  forth 
more  fully  below  in  §  §  la.3  through 
la.l4. 

§  la.3  Preliminary  investigations. 

(a)  Initiation  of  preliminary 
investigations.  A  preliminary 
investigation  is  generally  conducted 
where  it  appears  from  allegations, 
communications,  filings,  requests  for 
investigations,  or  otherwise,  that  there 
may  be  or  may  have  been  a  violation  of 
the  acts,  rules,  regulations,  or  orders 


administered  or  issued  by  the 
Commission.  In  such  preliminary 
investigations,  no  compulsory  process 
shall  be  issued,  no  testimony  shall  be 
compelled,  and  no  oaths  shall  be 
administered. 

(b)  Persons  conducting  preliminary 
investigations.  Preliminary 
investigations  may  be  conducted  by  the 
Commission,  by  the  Office  of 
Enforcement,  or  by  any  other  member  of 
the  Commission's  staff  designated  by 
the  Chairman. 

(c)  Procedure  after  preliminary 
investigations.  Where  it  appears  from 
the  information  obtained  during  a 
preliminary  investigation  that  there  is  a 
likelihood  that  a  violation  may  have 
been  committed,  is  being  committed,  or 
may  be  about  to  be  committed  or  that 
the  issuance  of  compulsory  process  may 
be  appropriate,  the  staff  shall  inform  the 
Commission,  which  may  then  order  a 
formal  investigation,  pursue  other 
enforcement  alternatives  set  forth  in 

§  la.l2(b).  or  take  whatever  other  action 
it  deems  necessary  or  appropriate. 

(d)  Non-public  nature  of  preliminary 
investigations.  Except  as  provided  in 

§  la.l3  or  as  otherwise  ordered  by  the 
Commission,  a  preliminary  investigation 
is  not  public.  Section  2.72  of  this  chapter 
is  specifically  not  applicable  to 
information  acquired  during  preliminary 
investigations  conducted  under  this  part. 

(e)  Participation  in  preliminary 
investigations.  No  person  may  intervene 
in  any  investigation  under  this  section. 

§  la.4  Formal  investigations. 

(a)  Initiation  of  formal  investigations. 
Only  the  Commission  may  initiate  a 
formal  investigation.  The  Commission 
initiates  a  formal  investigation  by 
issuing  an  order  of  investigation. 

(b)  Order  of  investigation.  An  order  of 
investigation  designates  one  or  more 
members  of  the  Commission  or  of  the 
Commission’s  staff  to  conduct  the 
formal  investigation  as  officers 
empowered  to  administer  oaths  and 
affirmations,  subpoena  witnesses, 
compel  their  attendance,  take  evidence, 
compel  the  filing  of  special  reports  and 
interrogatories,  gather  information,  and 
require  the  production  of  any  books, 
papers,  correspondence,  memoranda, 
contracts,  agreements,  or  other  records 
which  the  Commission  ffnds  relevant  or 
material  to  the  inquiry  or  which  may 
lead  to  information  which  is  relevant  or 
material  to  the  inquiry.  An  order  of 
investigation  shall  include: 

(1)  A  general  description  of  the  scope 
of  the  investigation; 

(2)  The  authority  under  which  the 
investigation  is  being  conducted;  and 
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(3)  A  designation  of  the  member  or 
members  of  the  Commission  or  of  the 
Commission's  staff  as  the  officer  or 
ofHcers  empowered  by  the  Commission 
to  conduct  the  investigation,  to  issue 
subpoenas,  and  to  compel  the 
production  of  information. 

(c)  Oath.  At  the  discretion  of  an 
ofHcer  authorized  to  conduct  the 
investigation,  the  statement  of  a  witness 
may  be  taken  under  oath. 

(d)  Participation  in  formal 
investigations.  No  person  may  intervene 
in  any  investigation  under  this  section. 

(e)  Non-public  nature  of  formal 
investigations.  Except  as  provided  in 
paragraph  (f)  of  this  section  and  §  la.l3, 
a  formal  investigation  is  not  public. 
Section  2.72  of  this  chapter  is 
specifically  not  applicable  to 
information  acquired  during  formal 
investigations  conducted  under  this  part. 

(f)  Public  formal  investigations.  A 
public  formal  investigation  is  a  formal 
investigation  ordered  by  the 
Commission  te'be  conducted,  in  whole 
or  in  part,  in  public. 

(1)  Notice.  The  Commission  shall 
issue  public  notice  of  its  determination 
to  conduct  a  public  formal  investigation 
and,  where  appropriate,  shall  advise  the 
public  of  the  time  and  place  of  the 
taking  of  public  testimony  of  witnesses. 

(2)  Applicability  of  other  sections.  The 
provisions  of  paragraphs  (a),  (b),  (c)  and 
(d)  of  this  section  apply  to  public  formal 
investigations.  Section  2.72  of  this 
chapter  is  specifically  not  applicable  to 
information  acquired  during  public 
formal  investigations  conducted  under 
this  part. 

(3)  Termination  of  public  formal 
investigations.  Whenever  the 
Commission  has  terminated  a  public 
formal  investigation  of  a  particular 
matter  and  has  determined  that  it  will 
not  authorize  the  commencement  of  an 
enforcement  action  at  this  time  against  a 
particular  person  named  in  the  formal 
order  of  investigation,  such  person  may 
be  advised  that  the  Commission’s  public 
formal  investigation  has  been 
terminated.  Such  advice  shall  not  be 
construed  as  indicating  that  such  person 
has  been  exonerated  by  the 
Commission,  or  that  no  action  may 
ultimately  result  from  the  Commission's 
investigation  of  the  particular  matter. 
Termination  of  a  public  formal 
investigation  does  not  cause  the 
Commission  to  forego  any  rights 
subsequently  to  bring  any  action  based 
upon  the  facts  that  were  the  object  of 
the  public  formal  investigation. 

(4)  Other  procedures.  The  Commission 
may  adopt  special  or  additional 
procedures  in  connection  with  any 
public  formal  investigation. 


§  1a.5  Subpoenas. 

(a)  Issuance  of  subpoenas.  Any  officer 
authorized  to  conduct  a  formal 
investigation  may  issue  a  subpoena 
directing  the  person  named  therein  to 
appear  before  a  designated  person  at  a 
speciHed  time  and  place  to  testify  or  to 
produce  information,  or  both,  relating  to 
any  matter  under  investigation. 

(b)  Service  of  subpoenas.  Service  of 
subpoenas  issued  for  investigative 
purposes  shall  be  effected  in  the 
following  manner: 

(1)  Delivery  of  a  copy  of  the  subpoena 
to  a  natural  person  may  be 
accomplished: 

(1)  By  handing  it  to  the  person; 

(ii)  By  leaving  it  at  his  or  her  office 
with  the  person  in  charge  thereof,  or.  if 
there  is  no  one  in  charge,  leaving  it  in  a 
conspicuous  place  therein: 

(iii)  By  leaving  it  at  his  or  her  dwelling 
place  or  usual  place  of  abode  with  a 
person  of  suitable  age  and  discretion 
then  residing  therein; 

(iv]  By  mailing  it  by  registered  or 
certifled  mail  to  the  person  at  his  or  her 
last  known  address;  or 

(v]  By  any  method  whereby  actual 
notice  is  given  to  the  person  prior  to  the 
return  date. 

(2)  Where  the  person  to  be  served  is 
not  a  natural  person,  delivery  of  a  copy 
of  the  subpoena  may  be  accomplished: 

(i)  By  handing  it  to  a  registered  agent 
for  service,  or  to  any  o^icer,  director,  or 
agent  in  charge  of  any  office  of  such 
person; 

(ii)  By  mailing  it  by  registered  or 
certified  mail  to  such  representative  at 
his  or  her  last  known  address;  or 

(iii)  By  any  method  whereby  actual 
notice  is  given  to  such  representative 
prior  to  the  return  date. 

(3)  Whenever  service  is  to  be  made 
upon  a  person  who  is  represented  in  the 
particular  pending  investigation  by  an 
attorney,  the  service  may  be  made  upon 
the  attorney. 

(c)  Response  to  subpoenas.  At  the 
expriation  of  the  time  for  producing 
documents  subpoenaed  in  a  formal 
investigation,  the  subpoenaed  person 
shall  submit  to  the  ofbcer  issuing  the 
subpoena  a  written  statement  under 
oath  declaring,  if  true,  that  such  person 
has  made  or  caused  to  be  made  a 
diligent  search  for  the  subpoenaed 
documents  and  is  producing  all  the 
documents  called  for  by  the  subpoena. 

(1)  If  any  subpoenaed  documents  are 
withheld  for  any  reason,  the  subpoenaed 
person: 

(i)  Shall  submit  a  list  of  those 
documents,  identifying  such  documents, 
if  applicable,  by  date,  author,  recipient, 
title,  subject  matter,  and  persons 
receiving  copies;  and 


(ii)  Shall,  for  each  withheld  document, 
separately  and  fully  describe  the  factual 
.  and  legal  basis  for  its  being  withheld. 

(2)  In  the  event  any  subpoenaed 
documents  are  withheld  on  a  claim  of 
attorney-client  privilege,  the 
subpoenaed  person  shall,  for  each 
withheld  document  identify  the 
attorney  involved,  the  client  involved, 
the  date  of  the  document,  and  any 
person  who  prepared,  received,  read  or 
examined  the  document  or  any  copies  of 
drafts  thereof. 

(d)  Witness  fees.  Witnesses  appearing 
pursuant  to  subpoena  shall,  upon 
application,  be  paid  the  same  fees  and 
mileage  expenses  that  are  paid  to 
witnesses  in  the  courts  of  the  United 
States. 

§  1a.6  Other  information-gathering 
powers  during  investigations. 

(a)  Information-gathering  during 
preliminary  investigations.  Information 
may  be  obtained  through  voluntary 
statements  and  submissions,  through 
inspections  of  hydroelectric  licensees, 
public  utilities,  natural-gas  companies, 
oil  pipeline  companies  or  any  other 
persons  or  entities  subject  to 
Commission  jurisdiction,  and  through 
requests  for  information. 

(b)  Special  reports  during  formal 
investigations.  Any  ofHcer  authorized  to 
conduct  a  formal  investigation  may,  by 
letter  or  other  written  mechanism, 
require  hydroelectric  licensees,  public 
utilities,  natural-gas  companies,  or  oil 
pipeline  companies  to  answer  under 
oath  in  a  special  report  to  be  Hied  with 
the  Commission  specific  questions 
promulgated  by  such  officer.  Such 
reports  shall  be  made  under  oath  unless 
the  Commission  or  the  officer  requiring 
the  special  report  otherwise  specifies. 
For  purposes  of  this  subsection,  “special 
reports’’  means  any  report  the 
Commission  or  its  designated  officers 
may  order  under  section  10  of  the 
Natural  Gas  Act,  15  U.S.C.  717i,  section 
304  of  the  Federal  Power  Act,  16  U.S.C. 
825c,  section  20(1)  of  the  Interstate 
Commerce  Act,  49  U.S.C.  20(1),  or 
section  508(b)  of  the  Natural  Gas  Policy 
Act  of  1978,  Pub.  L.  No.  95-621,  92  Stat. 
3350. 

(c)  Physical  inspections  during  formal 
investigations.  Information  may  be 
obtained  during  formal  investigations 
through  entry  and  physical  inspections 
of  energy  facilities  and  business 
premises.  During  such  inspections,  the 
Commission  or  any  of  its  designated 
officers  may: 

(1)  Inventory  and  sample  any  stock  of 
energy  resources  at  such  energy 
facilities  and  business  premises; 
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(2)  Examine  and  copy  any  books, 
records,  papers  or  other  documents 
relating  to  any  such  energy  information; 
and 

(3)  As  they  deem  necessary,  question 
persons  under  oath  or  otherwise. 

(d)  Other  requests  for  information 
during  formal  investigations.  During 
formal  investigations,  the  Commission 
or  any  of  its  designated  officers  may 
require  any  person  who  is  engaged  in 
the  production,  refining,  transportation 
by  pipeline,  sale,  or  distribution  (at 
other  than  the  retail  level]  of  energy 
resources  to  submit,  under  oath  or 
otherwise,  answers  in  writing  to 
interrogatories  and  to  requests  for 
reports  or  for  other  information.  For 
purposes  of  this  subsection,  “report" 
means  any  report  the  Commission  may 
order  under  section  508(b)  of  the  Natural 
Gas  Policy  Act  of  1978,  Pub.  L.  No.  95- 
621,  92  Stat.  3350. 

§  1a.7  Sanctions  for  noncompliance  with 
compulsory  process  and  orders. 

In  any  case  of  failure  to  comply  with 
the  compulsory  process  and  orders 
issued  by  the  Commission  or  any 
member  of  the  Commission  or  its  staff 
during  a  formal  investigation,  the 
Commission  may  invoke  the  aid  of  the 
appropriate  United  States  District  Court 
or  of  the  Attorney  General  in  seeking 
enforcement,  penalties  or  criminal 
sanctions. 

§  13.8  Transcripts. 

Transcripts  taken  in  the  course  of  any 
investigation  under  this  part  shall  be 
recorded  solely  by  an  ofhcial  reporter  or 
by  any  other  person  or  means 
authorized  by  the  officer  conducting  the 
investigation  for  the  Commission.  A 
person  who  has  provided  a  statement  or 
testimony  in  an  investigation  under  this 
part  shall  be  entitled,  upon  written 
request  and  upon  payment  of 
appropriate  fees  pursuant  to  §  3.8  of  this 
chapter,  to  procure  a  copy  of  the  official 
transcript  of  such  statement  or 
testimony,  except  that  a  witness  in  a 
non-public  formal  investigation  may,  for 
good  cause,  be  limited  to  an  inspection 
only,  either  in  person  or  by  his  or  her 
counsel,  of  the  official  transcript  of  such 
testimony.  §  1.21(b)  of  this  chapter  is  not 
applicable  to  investigations  under  this 
part. 

§  la.9  Rights  of  witnesses  and  other 
persons  during  investigations. 

(a)  Access  to  orders  of  investigation. 
Any  person  upon  whom  a  subpoena  or 
other  compulsory  process  has  been 
served  under  this  part  shall,  upon  his  or 
her  request,  be  permitted  to  examine  a 
copy  of  the  Commission’s  order  of 


investigation.  However,  a  copy  of  the 
Commission's  order  of  investigation 
shall  not  be  furnished  for  his  or  her 
retention  unless  such  retention  would  be 
consistent  both  with  the  protection  of 
privacy  of  persons  involved  in  the 
investigation  and  with  the  unimpeded 
conduct  of  the  investigation. 

(b)  Right  to  counsel.  Subject  to  the 
provisions  of  §  la.lO,  any  person  who 
appears  in  person  during  any 
investigation  may  be  accompanied, 
represented  and  advised  only  by  an 
attorney  who  is  admitted  to  practice 
before  the  Supreme  Court  of  the  United 
States,  the  highest  court  of  any  State  or 
Territory  of  the  United  States  or  of  the 
District  of  Columbia,  or  the  District 
Court  of  the  United  States  for  the 
District  of  Columbia. 

(1)  The  right  to  be  accompanied, 
represented  and  advised  by  counsel 
shall  mean  the  right  of  a  person 
testifying  to  have  such  an  attorney 
present  with  such  person  during  any 
formal  or  preliminary  investigation  and 
to  have  an  attorney  advise  such  person 
during  any  examination  conducted 
during  such  investigation.  At  the 
conclusion  of  any  such  examination,  the 
witness  may  make  a  statement  on  the 
record  to  clarify  any  previous  answers 
or  for  any  other  purpose.  To  aid  counsel 
in  protecting  the  interests  of  his  or  her 
client  with  respect  to  any  such 
examination,  counsel  may  take 
summary  notes  during  the  examination. 

(2)  With  due  regard  for  the  rights  of  a 
witness,  the  Commission  may  exclude  a 
particular  attorney  from  further 
participation  in  any  investigation  in 
which  the  Commission  has  found  the 
attorney  to  have  engaged  in  dilatory, 
obstructionist  or  contumacious  conduct. 
The  officer  conducting  an  investigation 
may  report  to  the  Commission  any 
instances  of  apparently  dilatory, 
obstructionist  or  contumacious  conduct 
on  the  part  of  an  attorney  during  the 
course  of  an  investigation.  The 
Commission  may  then  take  such  action 
as  the  circumstances  warrant  including 
(i)  exclusin  of  the  attorney  from  further 
participation  in  the  particular 
investigation  or  (ii)  in  accordance  with 

§  1.4(b)(1)  of  this  chapter  or  §  1100.11  of 
the  Interstate  Commerce  Act  (49  CFR 
1100.11),  temporary  or  permanent 
disqualification  from  appearance  or 
practice  before  the  Commission. 

(c)  Right  against  self-incrimination: 
immunity — (1 )  Self-incrimination. 
Persons  refusing  to  provide  statements, 
testimony,  or  documents  on  the  basis  of 
the  privilege  against  self-incrimination 
in  accordance  with  the  Fifth 
Amendment  of  the  United  States 


Consitution  must  assert  such  privilege 
personally. 

(2)  Immunity.  In  accordance  with  18 
U.S.C.  6001,  6002  and  6004,  if  the 
Commission  believes  that  the  testimony 
or  other  information  sought  to  be 
obtained  from  any  individual  may  be 
necessary  to  the  public  interest  and  that 
individual  has  refused  or  is  likely  to 
refuse  to  testify  or  provide  other 
information  on  the  basis  of  his  or  her 
privilege  against  self-incrimination,  the 
Commission,  with  the  approval  of  the 
Attorney  General,  may  issue  an  order 
requiring  the  individual  to  give 
testimony  or  provide  other  information 
which  he  or  she  previously  refused  to 
give  on  the  basis  of  his  or  her  privilege 
against  self-incrimination.  Whenever  a 
witness  refuses,  on  the  basis  of  his  or 
her  privilege  against  self-incrimination, 
to  testify  or  provide  other  information  in 
an  investigation  under  this  part,  and  an 
officer  conducting  the  investigation 
communicates  to  the  witness  an  order 
issued  by  the  Commission  requiring  the 
witness  to  give  testimony  or  provide 
other  information,  the  witness  may  not 
refuse  to  comply  with  the  order  on  the 
basis  of  his  or  her  privilege  against  self¬ 
incrimination.  However,  no  testimony  or 
other  information  compelled  under  such 
order  (or  any  information  directly  or 
indirectly  derived  from  such  testimony 
or  other  information)  may  be  used 
against  the  witness  in  any  criminal  case, 
except  a  prosecution  for  perjury,  giving 
a  false  statement,  or  otherwise  failing  to 
comply  with  such  order. 

(d)  Right  to  submit  statement  and 
other  information.  In  any  investigation 
under  this  part,  persons  may  on  their 
own  initiative  and  at  any  time  submit  to 
the  officer  conducting  the  investigation 
any  documents,  written  statements  of 
fact,  memoranda  of  law,  or  other  written 
information  setting  forth  their  interest 
and  position  regarding  the  subject 
matter  of  the  investigation. 

(e)  Sequestration  of  witnesses.  All 
witnesses  and  potential  witnesses  shall 
be  sequestered  and  prohibited  from 
being  present  during  the  examination  of 
any  other  witness  unless  otherwise 
permitted  by  the  Commission  or  by  the 
members  of  the  Commission  or  its  staff 
conducting  the  preliminary  investigation 
or  formal  investigation. 

§  la.  10  Appearance  and  practice  before 
the  Commission  during  investigations. 

(a)  Suspension,  disbarment  or  other 
disciplinary  action.  The  provisions  of 
§  1.4(b)  of  this  chapter  and  of  §  1100.11 
of  the  Interstate  Commerce 
Commission's  regulations  (49  CFR 
1100.11)  are  hereby  made  applicable  to 
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all  investigations  conducted  under  this 
part. 

(b)  Multiple  representation  by 
counsel.  (1)  Any  counsel  representing 
more  than  one  person  in  an 
investigation  under  this  part  shall  inform 
the  officer  conducting  the  investigation 
and  each  client  who  is  a  witness  of  any 
possible  conflict  of  interest  in 
representing  such  client.  Any  counsel 
appearing  with  a  witness  giving 
testimony  on  the  record  shall  disclose 
on  the  record  all  the  persons  that 
counsel  represents  in  the  investigation. 

(2)  When  a  reasonable  basis  exists  to 
believe  that  an  investigation  under  this 
part  may  be  obstructed  or  impeded, 
directly  or  indirectly,  by  an  attorney’s 
representation  of  more  than  one  witness 
during  the  course  of  an  investigation,  the 
officer  conducting  the  investigation  may 
prohibit  that  attorney  from  being  present 
during  the  testimony  of  any  other 
witness  in  the  investigation.  To  the 
extent  practicable,  consistent  with  the 
integrity  of  the  investigation,  the 
attorney  and  the  witness  will  be  advised 
of  the  reason  for  such  sequestration. 

§  la.1 1  Criminal  penalties  for  perjury, 
subornation  of  perjury,  and  false,  fictitious, 
or  fraudulent  statements  or  entries. 

Any  person  who  willfully  states  or 
subscribes  under  oath  any  material 
matter  which  he  or  she  does  not  believe 
to  be  true  or  who  procures  another  to 
commit  any  perjury  during  the  course  of 
an  investigation  conducted  under  this 
part  is  subject  to  criminal  penalties  for 
perjury  or  subornation  of  perjury,  as  set 
forth  in  18  U.S.C.  1621  and  1622, 
respectively.  Any  person  who  during  the 
course  of  any  investigation  conducted 
under  this  part  knowingly  and  willfully 
falsifies,  conceals  or  covers  up  by  any 
trick,  scheme  or  device  a  material  fact, 
or  makes  any  false,  Hctitious  or 
fraudulent  statements  or 
representations,  or  makes  or  uses  any 
false  writing  or  document  knowing  the 
same  to  contain  false,  fictitious  or 
fraudulent  statement  or  entry  is  subject 
to  criminal  penalties,  as  set  forth  in  18 
U.S.C.  1001. 

§  la.  12  Final  stages  of  investigations. 

(a)  Submissions.  (1)  The  Commission 
or  the  officers  designated  to  conduct  an 
investigation,  as  appropriate,  may 
advise  any  person  involved  in  the 
investigation  that  the  Commission  is 
considering  commencement  of  an 
enforcement  action  as  described  in 
paragraph  (b)  of  this  section  or  that  a 
recommendation  for  such  an 
enforcement  action  may  be  made  to  the 
Commission.  The  Commission  or  the 
officers  designated  to  conduct  an 


investigation,  as  appropriate,  may 
advise  any  person  involved  in  the 
investigation  of  the  general  nature  of  the 
recommendation,  including  the 
indicated  violations  as  they  pertain  to 
such  person  and  the  amount  of  time 
available  for  preparing  a  written 
submission. 

(2)  Any  person  who  has  been  advised 
of  a  potential  enforcement  action  under 
paragraph  (a](l)  of  this  section  may 
prepare  a  written  statement,  with 
supporting  documentation,  which  sets 
forth  defenses,  justifications,  excuses, 
exculpatory  material  regarding  such 
person’s  own  actions,  of  inculpatory 
material  regarding  the  activities  of  other 
persons.  The  submission  shall  be  clearly 
referenced  to  the  specific  investigation 
to  which  it  relates  and  shall  be 
submitted  to  the  Commission  or  the 
officers  designated  to  conduct  the 
investigation,  as  appropriate. 

(3)  If  the  Commission  is  conducting 
the  investigation,  the  Commission  shall 
consider  any  submission  timely  made 
under  subparagraph  (2)  of  this 
paragraph.  If  the  Commission  has 
designated  an  officer  or  officers  to 
conduct  the  investigation,  and  if  such 
officer  or  officers  determine  regarding 
any  particular  persons  to  present  to  the 
Commission  a  recommendation  for  the 
commencement  of  an  enforcement 
action  as  described  in  paragraph  (b)  of 
this  section,  then  the  Commission  shall 
consider  any  submission  timely  made  by 
such  persons  under  subparagraph  (2]  of 
this  paragraph  together  with  the 
recommendation  of  the  officers 
conducting  the  investigation  concerning 
such  persons. 

(b)  Enforcement  alternatives.  After  an 
investigation,  the  Commission  may  take 
one  or  more  of  the  following  actions: 

(1)  Institution  of  administrative 
proceedings; 

(2)  Institution  of  civil  actions  in  the 
courts; 

(3)  Referral  to  the  Attorney  General 
for  criminal  prosecution; 

(4)  Referral  to  any  other  governmental 
authorities;  or 

(5)  Any  other  appropriate  action. 

(c)  Policy  on  consent  agreements.  In 
connection  with  any  decree  or  sanction 
to  be  entered  or  imposed  in  any  civil 
lawsuit  or  administrative  proceeding  of 
an  accusatory  nature  brought  by  the 
Commission,  the  Commission  will  not 
accept  a  defendant  or  respondent  to 
consent  to  a  judgment  or  order  that 
imposes  a  sanction  while  denying 
allegations  contained  in  the  complaint 
for  injunctive  relief  or  the  order  for 
administrative  proceedings. 


§  1a.13  Nonpublic  nature  of  preliminary 
and  formal  investigations. 

(a)  The  existence  of  any  investigation 
conducted  under  this  part  shall  not  be  a 
matter  of  public  record  and  any 
information  or  documents  obtained 
during  the  course  of  any  investigation 
conducted  imder  this  part  shall  not  be 
made  publicly  available  except  to  the 
extent  that: 

(1)  The  Commission  directs  or 
authorizes  the  public  disclosure  of  the 
investigation  or  information; 

(2)  The  information  or  documents  are 
made  a  matter  of  public  record;  or 

(3)  Disclosure  is  required  by  law. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  the  Commission  and  its 
staff  may  use  any  information  or 
documents  obtained  during  the  course  of 
an  investigation  in  any  manner  designed 
to  further  the  investigation. 

(c)  A  request  for  confidential 
treatment  of  information  submitted  to 
the  Commission  shall  not  prevent 
disclosure  of  information  or  documents 
when  disclosure  is  in  furtherance  of  the 
investigation,  of  any  subsequent 
enforcement  action  arising  out  of  the 
investigation  or  of  any  subsequent  law 
enforcement  proceeding. 

§  la.  14  Requests  for  confidential 
treatment  of  information. 

Any  person  compelled  to  produce 
documents  in  an  investigation  may 
claim  that  some  or  all  of  the  information 
contained  in  a  particular  document(s]  is 
exempt  from  the  mandatory  public 
disclosure  requirements  of  the  Freedom 
of  Information  Act  (5  U.S.C.  552],  is 
information  referred  to  in  18  U.S.C.  1905, 
or  is  otherwise  exempt  by  law  from 
public  disclosure.  In  such  case,  the 
person  making  such  claim  shall,  at  the 
time  said  person  produces  the  document 
to  the  officer  conducting  the 
investigation,  also  produce  a  second 
copy  of  the  document  from  which  the 
information  for  which  the  person  claims 
confidential  treatment  has  been  deleted. 
Said  person  shall  indicate  on  the 
original  document  that  a  request  for 
conHdential  treatment  is  being  made  for 
some  or  all  of  the  information  in  the 
document  and  shall  file  a  statement 
specifying  the  statutory  justification  for 
non-disclosure  of  the  information  for 
which  confidential  treatment  is  claimed. 
Sufficient  information  must  be  furnished 
for  the  officer  conducting  the 
investigation,  or  other  appropriate 
official,  to  make  an  informed  decision 
on  the  request  for  confidential 
treatment.  If  the  person  states  that  the 
information  comes  within  the  exception 
in  5  U.S.C.  552(b)(4)  for  trade  secrets 
and  commercial  or  financial 
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informatioa.  the  person  shall  include  a 
statement  specifying  why  the 
information  is  privileged  or  confidential. 
If  the  person  filing  a  document  does  not 
submit  a  second  copy  of  the  document 
with  the  confidential  information 
deleted,  the  officer  conducting  the 
investigation  may  assume  that  there  is 
no  objection  to  public  disclosure  of  the 
document  in  its  entirety.  The 
Commission  retains  the  ri^t  to  make 
the  determination  with  regard  to  any 
claim  of  confidentiality.  Notice  of  the 
decision  by  the  ofTicer  conducting  the 
investigation  or  other  appropriate 
official  to  deny  a  claim,  in  whole  or  in 
part,  and  an  opportunity  to  respond 
shall  be  given  to  a  person  claiming 
conHdentiality  no  less  than  five  days 
before  its  public  disclosure. 

iPuckel  No.  RMTB-IS] 

|FR  Doc.  79-11120  Filed  4-9-79;  8:45  am| 

BIU.IMG  CODE  MS0-01-M 


Note.— At  44  FR  18517,  March  28. 1979,  FR 
Doc.  79-9545  bearing  Docket  No.  RM  78-15. 
Rules  Relating  to  Investigations,  appeared 
under  the  heading  Department  of  Energy, 
Federal  Energy  Regulatory  Commission.  The 
test  incorrecUy  consisted  of  portions  of  two 
separate  rulemaking  dockets.  FR  Doc.  79- 
9545  is  rescinded  and  FR  Docs  79-11120  and 
79-11121  are  issued  as  set  out  in  this  part 


[IB  CFR  Part  141] 

Form  423;  Collection  and 
Dissemination  Procedures;  Order 
Terminating  Rulemaking 

agency:  Federal  Energy  Regulatory 
Commission,  DOE. 

action:  Order  Terminating  Rulemaking. 

summary:  Several  electric  utilities 
petitioned  to  amend  the  collection  and 
dissemination  procedures  for  Form  423 
data  established  by  18  CFR  141.61.  Form 
423  is  designed  to  obtain  monthly  data 
on  the  cost  and  quality  of  fuels  received 
at  steam-electric  generating  plants. 

After  considering  written  comments  and 
oral  presentations  on  the  issues  from  the 
public  and  a  Staff  analysis,  the 
Commission  denied  the  petition  and 
terminated  the  rulemaking. 

EFFECTIVE  DATE:  April  9,  1979. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  B.  Chew,  Office  of  Electric 
Power  Regulatory,  Federal  Energy 
Regulation  Commission,  825  North 
Capitol  Street,  NE.,  Washington.  O.C. 
20426,  (202)  275-4770. 

SUPPLEMENTARY  INFORMATION: 

Parti 

This  Order  denies  the  Petition  of 
Certain  Electric  Utilities  for  Amendment 


of  Commission's  Regualtions  with 
Respect  to  Form  423,  filed  October  15. 
1976, '  to  amend  the  collection  and 
dissemination  procedures  established 
from  Form  423.  The  Petitioners  offered 
two  alternative  proposals: ^Prosposal  A 
would  modify  the  information  to  be 
reported  on  Form  423  by: 

1.  "Requiring  that  the  average  cost  of 
fossil  fuels  delivered  to  a  plant  be 
reported  instead  of  the  actual  price  of 
each  delivery,”  and 

2.  "Eliminating  the  reporting  of 
information  with  respect  to  the  identiy 
of  the  fuel  supplier  and  the  date  of 
contract  expiration.” 

Proposal  B  v.'ould  allow  for  the 
collection  of  the  same  information 
presently  reported,  but  limit  the 
distribution  of  Form  423  by: 

1.  Treating  information  furnished  as 
conndential  and  restricting  availability 
of  the  forms  "to  the  staff  members  of 
(the)  Commission  and  to  other  federal 
agencies  upon  written  request  of  the 
head  of  the  agency,”  and 

2.  Making  public  only  a  summary  of 
information  on  each  form  "reporting  the 
average  cost  of  fuel  delivered  to  a  plant 
instead  of  the  actual  price  of  each 
delivery  and  eliminating  information 
wuh  respect  to  the  fuel  supplier  and  the 
date  of  contract  expiration.” 

The  Petitioners  contended  that  such 
restrictions  w'ere  necessary  because  the 
existing  Form  423  reporting  system 
placed  "*  •  *  the  reporting  utilities  at  a 
decided  disadvantage  in  negotiations  for 
available  fuel  supplies,”  and  may  have 
“set  the  stage  for  emti-competitve 
behavior,”* 

Background 

This  is  not  the  first  time  that  the 
Commission  has  reviewed  the  issues 
involved  in  the  collection  and 
dissemination  of  Form  423  data.  Many  of 
the  same  contentions  were  made  when 
the  original  Form  423  reporting  system 
was  initiated  in  Docket  No.  R-432  *  and 


'  This  proceeding  was  commenced  before  the 
FPC.  By  the  joint  regulation  of  October  1. 1977  (10 
CFR  1000.1).  it  was  transferred  to  the  FERC.  The 
term  "Commission.”  when  used  in  context  of  action 
taken  prior  to  October  1. 1977,  refers  to  the  FPC: 
when  used  otherwise,  the  reference  is  to  the  FERC. 
The  twelve  original  petitioners  were:  New  England 
Power  Co..  Alabama  Power  Co..  Carolina  Power  S 
Light  Co..  Consumers  Power  Co..  Duke  Power  Co., 
fersey  Central  Power  &  Light  Co..  Metropolitan 
Edison  Co..  Pennsylvania  Electric  Co..  Rochester 
Gas  &  Electric  Corp..  South  Carolina  Electric  &  Cus 
Co..  Utah  Power  &  Light  Co.,  and  Wisconsin  Electric 
Power  Co.  Four  additional  utilities  who 
subsequently  joined  in  die  petition  are:  Georgia 
Power  Co..  Gulf  Power  Ca.  bidianapolis  Power  S 
Light  COm  Mississippi  Power  Co. 

’Petition,  pp.  1  and  2. 

’Petition,  pp.  5  and  12. 

'Order  No.  493  issued  fune  7, 1972.  in  Docket  No. 
R-432.  47  FPC  1469.  37  FR  1186a  See  also  Order 
Denying  Application  for  Rehearing  issued  August  3. 


again  when  the  Form  was  altered  to 
collect  additional  information  in  Docket 
No.  R-432(a),*  At  that  time,  the 
Commission  decided  that  the  benefits  of 
such  a  reporting  system  clearly 
outweighed  its  potential  harm.  The 
Commission's  reasoning  and  procedures 
in  Docket  No.  R-432  were  upheld. 
Alabama  Power  Company  v.  FPC,  511 
F.2d  383  (D.C.  Cir.  1974). 

The  Commission  decided  to  examine 
the  issues  once  again  in  this  proceeding 
because  the  Petitioners  declared  that 
Form  423  reporting  had,  in  fact,  caused 
injury  to  utilities  and  their  customers. 
Petitioners  also  contended  that  since 
1973,  in  a  series  of  cases  argued  under 
the  Freedom  of  Information  Act,*  the 
courts  had  altered  the  evidentiary 
standards  needed  to  show  that  the 
reporting  of  information  should  be 
restricted  to  avoid  undue  injury  to  the 
respondent.  Since  the  Petitioners’ 
allegations  were  related  to  antitrust 
matters  the  Commission  paid  particular 
attention,  as  suggested  by  the  Court  in 
Alabama  Power,  to  the  comments  of  the 
Federal  Trade  Commission  (FTC)  and 
the  Justice  Department  (Justice),  the 
agencies  having  principal  responsibility 
for  interpreting  the  Nation’s  antitrust 
policies. 

Prior  to  issuance  of  the  Notice  of 
Proposed  Rulemaking,  FTC  and  Justice 
both  recommended  that  this 
Commission  limit  dissemination  of  Form 
423  information  in  order  to  lessen  the 
likelihood  of  anticompetitive  effects. 

The  initial  views  of  the  FTC  were 
presented  by  letter  dated  May  27, 1977. 
In  this  letter,  reproduced  as  APPENDIX 
C  to  the  Notice  of  Proposed  Rulemaking, 
the  Chairman  of  the  FTC  observed  that 
"prompt  disclosure  of  Form  423  data 
creates  the  risk  of  anticompetitive 
behavior.”  He  went  on  to  suggest  that 
this  Commission  adopt  a  variant  of 
Petitioners’  Proposal  B:  all  Form  423 


1972,  46  FPC  217  (National  Coal  Association);  Order 
Denying  Petition  for  Amendment  of  the 
Commission's  Regulations  with  Respect  to  Form  No. 
423  issued  March  2. 1973. 49  FPC  .568  (group  of 
utilities);  and  Order  Denying  Rehearhig.  issued 
April  16. 1973,  49  FPC  1010  (same  group  of  utilities). 
The  latest  Order  issued  was  appealed,  resulting  in 
the  Alabama  Power  decision,  infra. 

’  Order  No.  512  issued  September  12. 1974,  52  FPC 
745.  39  FR  34030.  See  also  Order  Denying  Motion  to 
Slay  Reporting  with  Respect  to  Coal  in  Accordance 
with  Instruction  (6)  on  New  Form  423  issued 
December  13, 1974.  52  FPC  1803  (Ohio  Edison 
Company). 

*  National  Parks  and  Conservation  Association  v. 
Morton,  498  F.2d  785  (D.C.  Or.  1974);  Continental 
Oil  Company  v.  FPC  519  F.2d  31  (5th  Or.  1975).  cert, 
denied  sub.  nom.  Superior  Oil  Company  v.  FPC  425 
U.S.  971  (1976):  Pennzoii  Co.  V.  FPC,  534  F.2d  627 
(5th  Cir.  1976):  Union  Oil  Co.  of  California  v.  FPC. 
542  F.2d  1038  (9th  Cir.  1976):  National  Parks  and 
Conservation  Association  v.  Kleppe.  547  F.2d  673 
(D.C.  Cir.  1976).  See  also  Superior  Oii  Company  v. 
FERC.  563  F.2d  191  |5th  Cir.  1977). 
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information  would  continue  to  be 
collected  but  it  would  be  made  available 
only  to  Federal  agencies  and  the  state 
regulatory  commissions,  and  then  only 
upon  written  request.  Initially,  the 
general  public’s  access  to  the  data 
would  be  limited  to  a  summary,  showing 
a  “utility’s  average  cost  of  fuel."  The 
FTC  recommended  that  the  detailed 
data  be  made  public  after  a  delay  of 
perhaps  two  years  since  it  would  lose  its 
“competitive  significance"  by  that  time. 

’The  Justice  Department  concurred  in 
these  recommendations.  By  letter  dated 
July  19, 1977,  reproduced  as  APPENDIX 
D  to  the  Notice  of  Proposed  Rulemaking, 
the  Acting  Assistant  Attorney  General 
of  the  Antitrust  Division  indicated  that 
Justice  shared  the  "FTC’s  concern  that 
the  public  dissemination  could  have 
harmful  anticompetitive  effects"  and 
therefore  urged  this  Commission  to 
adopt  the  FTC's  proposal. 

Proceedings  in  the  Docket 

In  issuing  its  Notice  of  Proposed 
Rulemaking  on  August  15, 1977,  42  FR 
51609,  the  Commission  gave 
considerable  weight  to  these  initial  FTC 
and  Justice  recommendations.  It 
proposed  to  continue  collecting  the  Form 
423  data  but  to  withhold  the  detailed 
data  from  the  public  for  one  year.  During 
this  one  year  period,  it  proposed  to  issue 
a  monthly  summary  showing  the 
average  cost  of  fuel  delivered  to  the 
plants  of  each  reporting  utility.  The 
summary  would  not  identify  individual 
fuel  suppliers  nor  would  it  show 
expiration  dates  of  particular  contracts. 
During  the  one  year  period,  access  to  the 
detailed  data  would  be  limited  to  the 
Commission  and  its  Staff  and  to  other 
Federal  and  state  agencies  upon  written 
request  by  the  head  of  the  agency. 

Due  to  a  delay  in  publication  of  the 
Notice  of  Proposed  Rulemaking  in  the 
Federal  Register,  the  Secretary  extended 
the  time  for  filing  comments  to  October 
28, 1977,  by  Notice  of  Further  Extension 
of  Time  issued  Octobr  14, 1977,  42  FR 
56756.  Comments  on  the  Petition  and  the 
Proposed  Rulemaking  were  received 
from  the  Petitioners,  fifteen  investor- 
owned  utilities,  six  publicly  owned 
utilities,  one  public  power  association, 
three  fuel  companies,  ten 
nongovernment  consumer  or  public 
interest  groups,  two  state  consumer 
agencies,  fourteen  state  regulatory 
bodies,  two  regulatory  associations,  one 
Governor,  one  state  legislative  body, 
four  Federal  agencies,  four  U.S.  Senator, 
four  cities,  and  eight  private  individuals, 
corporations  or  trade  associations. 

Upon  review  of  the  comments 
received.  Staff  decided  that  certain 
specific  questions  needed  clarification 


for  a  more  complete  understanding  of 
the  issues  involved.  By  Notice  issued 
February  1, 1978,  43  FR  5524,  the 
Secretary  scheduled  a  public  conference 
on  March  9, 1978,  to  discuss  these 
specific  questions.  At  the  conference, 
presided  over  by  the  Commission’s 
Chief  Trial  Counsel,  oral  comments 
were  made  by  fourteen  persons 
representing  the  Petitioners,  state  and 
Federal  agencies,  industry  and  private 
individuals,  followed  by  questioning 
from  Commission  Staff.  In  addition  to 
oral  comments,  written  comments  were 
accepted  through  April  10, 1978 
(Transcript  at  174).  Comments  received 
in  response  to  the  Notice  of  Conference 
included  comments  from  two  investor- 
owned  utilities,  two  state  consumer 
agencies,  one  non-govemment  consumer 
organization  and  one  coal  company, 
which  had  not  submitted  comments 
earlier. 

Responses 

All  17  investor-owned  electric  utilities 
commenting,  in  addition  to  the  16 
petitioner  utilities,  supported  restricting 
the  availability  of  Form  423  data. 

Several  expressed  the  view  that  the  one 
year  delay  in  availability  proposed  by 
the  Commission  should  be  lengthened. 
Of  the  six  publicly-owned  systems  that 
provided  comments,  four  expressed 
support  for  restriction  of  price  data 
availability,  one  opposed  such 
restriction,  and  one  expressed  no 
objection  to  delayed  release  of  the  data 
so  long  as  the  data  are  collected. 
However,  the  American  Public  Power 
Association  recommended  that  there  be 
no  restriction  on  availability  of  the  data. 

Generally,  the  19  state  agencies  or 
offices  commenting  were  opposed  to 
Restrictions  of  data  availability  to  the 
public.  Some  of  the  regulatory  bodies 
expressed  a  principal  concern  for 
continued  state  access  to  the  complete 
data  set.  Several  expressed  the  view 
that  public  access  facilitated 
intervention  by  consumer  groups,  which 
enhanced  the  effectiveness  of  their  own 
regulatory  efforts.  The  National 
Association  of  Regulatory  Utility 
Commissioners  expressed  a  similar 
view.  The  11  responding  consumer 
interest  groups  were  also  opposed  to 
restriction  of  data  availability:  several 
indicated  that  their  data  needs  for 
monitoring  utility  fuel  buying  practices 
could  not  be  satisfied  by  the  average 
price  data  proposed  to  be  made 
available.  Three  coal  companies  and  a 
coal  consultant  indicated  that  the  Form 
423  data  were  highly  useful  in 
maintaining  a  current  awareness  of  the 
coal  market.  The  small  firms  stated  that 
they  Hnd  the  specific  price  data  useful  in 


making  competitive  bids,  while  the 
larger  firm  was  willing  to  forego  price 
data  in  order  to  continue  to  have 
available  the  general  pattern  of  coal 
quality  and  supply  discernible  from  the 
Form  423  data.  The  Office  of  Consumer 
Affairs,  United  States  Department  of 
Health,  Education  and  Welfare  (HEW), 
opposed  restricting  data  availability 
because  it  considers  that  anti¬ 
competitive  effects  in  the  coal  market 
were  highly  unlikely  and  price 
information  was  generally  helpful  to  the 
consumer. 

Comments  from  industrial  Hrms  and 
consultants  stated  that  they  regard  the 
price  data  as  valuable  in  showing  the 
trends  of  fuel  supply  and  prices  and  that 
the  detailed  information  is  both 
important  and  unavailable  to  them  from 
other  sources.  One  industrial  group 
reported  that  the  detailed  data  had  been 
useful  in  monitoring  utility  use  of  natural 
gas  as  a  boiler  fuel  in  relation  to  the 
supply  and  cost  of  natural  gas  for 
industrial  purposes. 

Two  publishing  organizations  which 
regularly  report  the  Form  423  price  data 
contended  that  the  availability  of  the 
data  provided  benefits  to  industry  and 
the  public  which  outweighed  any 
possible  harm  from  anticompetitive 
effects. 

In  supplementary  statements  Hied 
after  the  Public  Conference,  both  Justice 
and  the  FTC  reversed  their  earlier 
positions  and  recommended  continuing 
to  make  all  of  the  data  collected  on 
Form  423  available  to  the  public  without 
delay.  Citing  studies  which  had  become 
available  since  its  July  1977  letter. 

Justice  indicated  that  the  potential  for 
anticompetitive  behavior  was 
"substantially  less  than  previously 
thought."  The  FTC  indicated  that  after 
further  analysis  of  the  coal  market  and  a 
review  of  the  comments  filed,  it  had 
reached  the  conclusion  that  the  - 
"antitrust  risks”  were  “not  sufficient  to 
require  or  justify  modification  of  the 
FERC’s  current  policy  of  promptly 
publishing  all  Form  423  data.” 

Issues  Raised 

The  Petitioners  contend  that  a  series 
of  cases  decided  under  the  Freedom  of 
Information  Act  (cited  in  Footnote  *, 
page  4,  supra],  required  us  to  consider 
whether  unrestricted  public  disclosure 
would  be  likely  to  result  in  injury  to  the 
disclosing  parties.  If  this  is  found  to  be 
the  case,  the  Commission  must  then 
consider  alternatives  to  full  disclosure, 
which  would  mitigate  the  harm  of  full 
disclosure  while  at  the  same  time 
satisfying  the  public’s  need  for 
information. 
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In  fact,  a  more  comprehensive 
procedure  was  prescribed  by  the  Court 
in  Pennzoil  to  be  used  in  determining 
the  balance  between  the  benefit  to  the 
public  interest  and  the  harm  to  those 
supplying  the  data  resulting  from  its 
disclosure.  We  are  required  to  consider: 

A.  whether  disclosure  will 
significantly  aid  us  in  fulfilling  our 
mandates; 

B.  the  harm  to  those  supplying  the 
data  and  the  harm  to  the  public  in 
general;  and, 

C.  the  alternatives  to  full  disclosure 
that  will  provide  the  public  with 
adequate  knowledge  to  participate  fully 
in  our  proceedings  and  other  useful 
information,  but  at  the  same  time 
protect  the  interests  of  those  supplying 
the  data. 

Each  of  these  three  requirements  has 
been  met  in  this  Docket.  The 
consideration  of  these  three  questions  is 
discussed  in  some  detail  below.'' 

A.  Will  disclosure  significantly  aid 
the  Commission  in  fulfilling  its 
functions? 

The  first  consideration  is  viewed  in 
broad  terms,  including  within  its 
purview  our  responsibility  for  assuring 
that  rates  for  electric  power  wholesale 
sales  under  the  Commission’s 
Jurisdiction  are  just  and  reasonable," 
and  including  also  the  responsibilities 
under  the  Federal  Power  Act  formerly 
exercised  by  the  FPC,  and  now  by  the 
Department  of  Energy,  for  promoting 
conservation  of  resources  ^  and 
providing  a  wide  range  of  electric  power 
information  to  the  Congress  and  the 
pubi jc.  '**  The  latter  function  aids 
effective  participation  in  electric 
regulatory  matters  and  supports  the 
formulation  of  electric  power  policies. 
Form  423  was  initiated  at  a  time  when  it 
was  becoming  clear  that  the  Nation 
would  experience  increasing  energy 
supply  difhculties.  Its  basic  intent  was 
to  provide  visibility  for  the  Commission 
and  the  public  of  the  trends  of  electric 
power  fuel  supply  patterns  and  costs. 
This  information  was  needed  by  the 
Commission  to  evaluate  potential 
electric  power  fuel  supply  problems,  to 
determine  fuel  alternatives  available  to 
power  plants  and  the  costs  of  fuel 
switching  and  to  monitor  the  interfuel 
competition  between  electricity  and 
natural  gas.  Various  statistical 
compilations  of  the  reported  data  have 
been  prepared  and  published  on  a 


’  in  Union  Oil,  the  use  of  rulemaking  was  upheld 
in  this  type  of  proceeding  so  long  as  the  record 
contains  sufficient  factual  data,  however  informally 
presented,  to  provide  substantial  evidentiary 
support  for  the  action  taken. 

"Federal  Power  Act.  Sections  205.  206. 

"Federal  Power  Act  Section  202(a). 

'"Federal  Power  Act,  Sections  311,  312. 


regular  basis.  See,  for  instance,  the 
Monthly  Report  on  Fuel  Cost  and 
Quality.  These  compilations  represent 
the  primary  output  of  the  Form  423 
reporting  system  and  are  apparently 
widely  used  by  government  and 
industry  as  reliable  indicators  of  utility 
fuel  purchase  patterns,  variations 
between  short  and  long  term  contract 
fuel  prices,  and  differentials  in  usage 
and  price  of  fuels  of  varying  qualities.'* 

The  Form  423  reporting  system  was 
not  designed  to  serve  as  a  compliance 
system  for  auditing  utility  fuel  cost 
accounting,  nor  as  a  mechanism  for 
establishing  the  prudence  of  specific 
utility  fuel  acquisition  decisions.  In  the 
experience  of  this  Commission,  such 
investigations  require  far  more 
information  than  is  provided  by  the 
Form  423  reports.  Nevertheless,  the 
origirial  utility  reports  do  contain 
information  on  each  fuel  delivery  and, 
together  with  the  statistical  summaries, 
can  be  used  as  a  starting  point  for 
conducting  a  fuel  audit. "'The  remarks  of 
the  Pennsylvania  Public  Utility 
Commission  on  this  point  are 
illustrative:  '* 

"There  are  currently  before  (the 
Pennsylvania  PUC)  complaints  against  the 
major  electric  utilities  under  its  jurisdiction 
alleging  that  contracts  for  fuel  procurement 
were  not  enforced  as  to  agreed  price  and  Btu 
content.  The  structure  of  Form  No.  423 
currently  permits  review  on  a  contract-by- 
contract  basis  of  statistical  information  on 
price  and  Btu  content  as  well  as 
identification  of  contract  type  and  mine 
location." 

It  also  appears  that  availability  of  the 
utility  Form  423  reports  as  filed  has 


"  The  infornibtion  has  been  used  by  the  Economic 
Kegulatory'  Administration.  Department  of  Energy, 
to  determine  coal  prices  and  availability  for  the 
Coal  Conversion  I^ogram;  by  the  Environmental 
Protection  Administration  to  track  quantities  and 
quality  of  electric  utility  fossil  fuel  purchases  to 
assess  environmental  impacts:  by  the  Bureau  of 
Labor  Statistics.  Department  of  Labor,  to  calibrate 
its  Industrial  Commodity  Price  Index;  by  the  Corps 
of  Engineers.  Department  of  the  Army,  to  survey 
utility  coal  flow  patterns  for  lock  and  dam  planning, 
by  the  U.S.  Geological  Survey,  Department  of  the 
Interior,  in  its  update  of  coal  reserve  estimates:  by 
the  Department  of  Commerce  in  its  econometric 
models  of  income  distribution:  by  the  Council  on 
Wage  and  Price  Stability  in  its  study  of  price 
formation  in  the  coal  industry;  by  the  Department  of 
justice  and  the  Federal  Trade  Commission  in  their 
analyses  of  market  concentration  in  the  coal 
industry. 

The  data  are  abstracted  and  published  in  various 
forms  in  a  number  of  trade  publications  serving  the 
electric  utility  industry,  the  coal  and  oil  industries 
and  industrial  energy  users. 

'"Letter  from  Office  of  Consumers'  Utility 
Counsel  State  of  Georgia,  March  6,  1978.  p.  9.  and 
statement  of  Alvin  Garber,  representing  the  Office 
of  Peoples'  Counsel  of  Maryland  at  Public 
Conference.  March  9. 1978.  transcript  p.  143. 

Statement  of  Pennsylvania  Public  Utility 
Commission  for  Public  Conference.  Docket  RM  77-2. 
filed  February  27. 1978. 


aided  the  intervention  of  consumer 
groups  before  various  regulatory 
bodies. 

The  Office  of  Ctmsumer  Affairs,  U.S. 
Department  of  Health,  Education  and 
Welfare  contended  that  "many  abuses 
of  automatic  fuel  adjustment  clause 
mechanisms  and  other  fuel  buying 
practices  would  go  undetected  if 
consumer  groups  were  not  able  to 
investigate  and  challenge  them"  since  a 
number  of  "state  commissions  are 
understaffed.” 

The  Environmental  Defense  Fund 
describes  the  usefulness  of  Form  423  in 
the  following  way: 

"Every  time  a  choice  is  made  by  a  utility  or 
an  official  body  regarding  which  kind  or  what 
grade  of  fuel  to  use.  not  only  must  the 
environmental  costs  be  considered,  but  also 
the  economic  costs,  namely  price. 
Environmental  and  citizen  groups  must  know 
what  is  economically  feasible  when 
presenting  their  recommendations  regarding 
these  choices  to  boards  and  government 
agencies  *  *  * 

‘  *  *  Since  1973.  F.DF  has  participated  in 
several  electric  utility  rate  hearings  to 
present  the  case  for  peakload  pricing  *  *  * 
The  price  data  for  fuels  reported  on  Form  423. 
unavailable  otherwise  has  been  an 
invaluable  aid  in  our  economic  analysis 

We  note  that  Congress  recently  has 
expressed  its  belief  that  consumer 
intervention  is  helpful  to  regulatory 
bodies  at  both  the  federal  and  state 
levels.  The  Public  Utilities  Regulatory 
Policies  Act  of  1978  provides  for  grants 
to  slate  offices  of  consumer  services. 

The  same  law  also  establishes  an  FERC 
Office  of  Public  Participation. 

Interventions  at  the  state  level  can  be 
directly  helpful  to  us.  Generally,  the 
same  fuel  is  used  to  generate  electricity 
for  both  retail  and  wholesale  sales. ‘'if  a 
state  commission  finds  that  a  utility's 
fuel  purchases  have  been  imprudent, 
that  finding  is  of  considerable  interest  to 
us.  It  provides  a  signal  to  us  to  take  a 
very  careful  look  at  the  utility's  fuel 
costs  before  passing  on  the  justness  and 
reasonableness  of  its  wholesale  rates. 

The  assistance  to  state  level 
intervention  provided  by  Form  423  data 
can  be  of  direct  benefit  to  us  in 


"  See  fur  example:  Consumers'  Council  of  Ohio, 
comments  filed  October  17,  1977;  Environmental 
Action  Foundation,  comments  dated  September  13. 
1977;  Colorado  Public  Interest  Research  Croup  letter 
of  September  29. 1977;  Public  Interest  Research 
Group  letter  of  September  14. 1977;  Utility 
Consumer  Action  Group  comments  of  September  28. 
1977. 

'"Prepared  statement  of  1.  Curtis  (ernigan,  |r.. 
Director  of  Economic  Policy  and  Planning.  Office  of 
Consumer  Affairs,  March  9, 1978. 

'"Environmental  Defease  Fund  Letter.  October  14. 
1977. 

"One  exception  would  be  unit  sales  designated 
for  a  speciFic  wholesale  customer. 
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monitoring  captive  coal  costs.  Clearly, 
intervenors  in  state  proceedings  can  be 
more  effective  with  access  to  a  complete 
and  timely  body  of  data  on  fuel  costs. 
The  complete  Form  423  data  set  is 
particularly  useful  for  this  purpose 
because  it  allows  comparison  of  the 
prices  paid  for  captive  coal  with  the 
prices  paid  for  comparable  non-captive 
coal  by  a  particular  utility  or  by 
neighboring  utilities.  We  note  that  the 
significance  of  captive  coal  operations  is 
increasing.'” 

Form  423  has  also  been  used  in  other 
regulatory  forms.  The  Petrochemical 
Ener^  Group  (PEC),  an  organization  of 
petro-chemical  producers,  indicated  that 
data  available  from  Form  423  has  been 
of  considerable  use  to  them  in 
interventions  before  the  Economic 
Regulatory  Administration  (ERA)  with 
respect  to  the  allocation  of  liquid-based 
synthetic  natural  gas  (SNG).  The  group 
stated: 

"Thanks  to  the  invaluable  assistance  of  the 
supplier  data  contained  on  Form  No.  423. 

PEC  has  often  assisted  proper  allocation 
decisions  and  enforcement  efforts  by 
identifying  violations,  developing  factual  data 
and  presenting  arguments  in  agency 
proceedings.  The  Form  No.  423  data  enables 
interested  groups  to  make  the  following 
determinations:  whether  gas  is  being  supplied 
for  the  generation  of  electricity  at  the  same 
time  that  SNG  is  being  produced;  whether  gas 
is  being  supplied  for  low  priority  gas  utility 
boilers  with  alternative  fuel  capability  while 
high  priority  users  with  no  alternate  fuel 
capability  are  being  curtailed;  whether  users 
are  properly  bearing  the  costs  of  the 
expensive  SNG;  and  whether  the  cost  to  the 
ultimate  consumer  of  SNG  is  comparable  to 
the  cost  of  other  available  fuels." 

In  summary,  the  evidence  developed 
in  this  rulemaking  proceeding  indicates 
that  availability  of  the  Form  423  reports 
as  filed  can  significantly  assist  the 
regulatory  processes  of  State  and  other 
Federal  agencies,  as  well  as  those  of  this 
Commission.  It  is  also  apparent  that  the 
detailed  information  present  in  the 
reports  as  Hied,  such  as  the  origin  of  the 
fuel  shipments  and  cost  of  individual 
deliveries,  permits  independent  non¬ 
government  analyses  of  fuel  supply 
patterns  and  trends  which  can  usefully 
supplement  government  studies. 

VVe  conclude,  therefore,  that 
continued  availability  of  the  data  as 
filed  assists  this  Commission  in 
discharging  its  broad  responsibilities  for 


’*  A  staff  study  indicates  that  by  1985.  U.S. 
electric  utilities  will  be  supplying  18.8  percent  of 
their  total  coal  needs  from  captive  sources.  In  1974. 
captive  coal  accounted  for  only  9.0  percent  of  total 
coal  deliveries  to  U.S.  utilities.  See  Electric  Utilities 
Captive  Coal  Operations,  Staff  Report  by  the 
Bureau  of  Power,  June  1977. 

'*Testimony  of  the  Petrochemical  Energy  Group. 
March  9.  197a 


just  and  reasonable  wholesale  rates  and 
in  fuiniling  the  requirements  of  the 
Federal  Power  Act  for  supplying 
significant  electric  power  information  to 
the  Congress  and  the  public. 

B.  What  is  the  harm  to  those 
supplying  the  data  and ».  hat  is  the  harm 
to  the  public  in  general? 

In  Alabama  Power,  the  Court 
indicated  that  the  utilities  which  sought 
to  limit  public  disclosure  of  Form  423 
had  to  show  evidence  of  actual  harm 
resulting  from  the  reporting 
requirements  at  that  time.  ^  In  this 
proceeding,  the  Petitioners  have  argued 
that  a  new  standard  has  been  developed 
materially  changing  the  evidentiary 
standards  that  are  relevant  to  their 
petition.  In  particular,  they  argue  that 
this  “likely  to  harm"  standard: 

“does  not  require  a  showing  of  actual 
injury  (though  such  showing  has  been  made 
here,  as  discussed  infra).  Rather,  it  requires  a 
showing  that  disclosure  would  likely  result  in 
competitive  injury.”  *' 

We  believe  that  the  issue  of  what  is 
the  appropriate  evidentiary  standard  is 
moot  in  this  proceeding  because  the 
Petitioners  have  not  presented  evidence 
which  would  satisfy  either  standard. 

1.  The  “Likely  to  Harm”  Standard. — It 
is  the  contention  of  Petitioners  that  the 
Present  Form  423  reporting  system  “may 
set  the  stage  for  anticompetitive 
behavior  by  suppliers.”  It  appear  that 
this  allegation  is  likely  to  be  true  only 
under  certain  conditions:  (1)  The  utilities 
are  generally  purchasing  fuel  in 
oligopolistic  markets;  (2)  the  information 
is  released  with  sufficient  timeliness  so 
that  it  can  be  used  to  coordinate  actions 
among  fuel  suppliers;  (3)  the  information 
being  released  provides  a  complete 
description  of  the  transaction. 

A  detailed  analysis  as  to  whether 
these  conditions  currently  prevail  is 


“The  Court  noted  that.  "The  utilities  remain  free 
to  present  a  new  petition  for  amendment  of 
regulation  141.61  accompanied  by  factual 
representations  sufficient  to  fill  the  gaps  that  have 
been  identified  in  their  earlier  submissions,"  (511  F. 
2d.  393).  The  Court  also  observed  that  “  the  utilities 
were  not  prepared  to  give  any  specifics  whatever  as 
to  the  existence  of  an  injury.”  (511  F.  2d.  391). 

Response  to  Request  for  Conference  and 
Supplemental  Comments  of  Sixteen  Company 
Electric  Utility  Croups.  October  28, 1977,  p.  2. 
(hereinafter  Response  to  Request). 

“The  record  shows  that  the  Petitioners  believed 
that  they  had  succeeded  in  making  an  adequate 
showing  under  both  standards.  On  October  28. 1977. 
they  stated  that.  “Public  Disclosure  Of  Form  423 
Hus  Caused  And  Is  Likely  To  Further  Cause. 
Substantial  Harm  to  Utilities  and  Their  Customers.", 
{Response  to  Request  p.3).  In  their  most  recent  brief. 
Filed  one  month  after  the  public  conference,  they 
asserted  that  “Unrestrict^ public  disclosure  of 
Form  423  has  caused  and  will  likely  further  cause, 
substantial  harm  to  utilities  and  their  customers 
through  higher  fuel  prices."  (Supplemental 
Comments  of  Electric  Utility  Croup.  April  10. 1978. 
p  1.) 


presented  in  PART  II  of  this  order.  We 
conclude,  based  on  this  analysis,  that 
coal  markets  are  workably  competitive 
and  that  the  current  Form  423  reporting 
system  is  not  likely  to  contribute  to 
anticompetitive  behavior  by  coal 
suppliers.  We  also  conclude  that  the  two 
month  delay  in  availability  of  Form  423 
data  makes  it  unlikely  that  the  data 
could  serve  to  maintain  price 
coordination  in  any  spot  fuel  market. 

2.  The  “Actual  Injury”  Standard. — ^The 
evidence  offered  by  the  Petitioners  in 
support  of  their  contention  that 
disclosure  of  Form  423  data  has  already 
led  to  anticompetitive  conduct  by  fuel 
suppliers  is  not  convincing.  The 
etitioners  cite  a  letter  filed  by  the 
South  Carolina  Public  Service  Authority 
(SCPSA),  which  states  that  soon  after 
SCPSA  began  filing  Form  423's,  “coal 
suppliers  with  which  we  had  lower  cost 
contracts  immediately  began  to  pressure 
us  for  higher  prices.”®* The  Petitioners 
also  draw  attention  to  a  similar 
statement  made  by  the  American 
Electric  Power  Company  (AEP).  In 
comments  filed  September  30, 1977,  AEP 
asserted  that  public  availability  of  Form 
423  data  “has  altered  to  the 
disadvantage  of  the  AEP  system  and  its 
customers  the  bargaining  position  of  the 
utility  vis-a-vis  coal  producers.”  AEP 
also  pointed  out  that  it  had  been 
“confronted  by  fuel  suppliers  using  data 
which  they  boasted  was  taken”  from  the 
Commission  public  records.®” 

These  comments  do  not  prove  the 
existence  of  anti-competitive  behavior. 
SCPSA’s  suppliers  may  have 
“pressured”  and  AEP's  suppliers  may 
have  "boasted."  but  that  in  itself  does 
not  prove  that  either  set  of  suppliers 
actually  succeeded  in  obtaining  higher 
prices.  Assume,  for  the  sake  of  argument 
that  the  Petitioners  could  show  that  AEP 
and  SCPSA's  fuel  suppliers  succeeded  in 
charging  prices  higher  than  the  prices 
that  would  have  prevailed  if  the 
suppliers  had  not  had  access  to  Form 
423  data.  This  still  would  not  necessarily 
prove  anti-competitive  behavior.  A  shift 
towards  higher  prices  might  reflect 
oligopolistic  coordination  (the 
Petitioners  contention),  but  such  a  shift 
would  also  be  consistent  with  the 
operation  of  a  competitive  market  in 
which  the  quality  of  price  data  available 
to  sellers  had  suddenly  improved.  In 
such  a  market  it  would  not  be 
unreasonable  to  expect  a  seller  to 
demand  a  higher  price  if  he  learned  from 
Form  423  data  that  he  had  been  offering 


”  Letter  from  Mr.  William  C.  Mescher.  President, 
South  Carolina  Public  Service  Authority,  September 
19. 1977.  p.l. 

Views  and  comments  of  the  American  Electric 
Power  System.  September  30. 1977,  p.4. 
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his  coal  at  less  than  the  going  market 
price.  While  it  is  true  that  this  would 
injure  buyers  in  that  they  would  have  to 
pay  higher  prices  for  coal,  it  is  incorrect 
to  characterize  this  improvement  in  the 
bargaining  position  of  sellers  as  anti¬ 
competitive. 

In  fact,  under  certain  circumstances, 
an  improvement  in  sellers’  bargaining 
power  resulting  from  disclosure  of  Form 
423  data  would  be  pro-competitive.  This 
point  was  made  by  Dr.  Zellner, 
economic  consultant  for  the  Petitioners. 
Citing  the  specific  case  of  a  market  in 
which  “the  supply  side  is  competitive 
and  the  demand  side  is  oligopolistic," 
(commonly  described  as  an  oligopsony 
market)  Dr.  Zellner  observed  that,  “an 
improvement  in  the  bargaining  position 
of  suppliers  can  be  expected  to  move  the 
price/quantity  solution  closer  to  the 
competitive  one.”  Dr.  Zellner  also  noted 
that  the  “effect  of  Form  423  disclosure" 
can  be  characterized  as  “pro-  or  anti¬ 
competitive”  only  “insofar  as  it  can  be 
predicted  to  move  this  price/quantity 
solution  closer  to  or  further  away  from 
that  which  would  be  achieved  in  a 
competitive  market.” “Essentially  the 
same  position  was  taken  by  the  Federal 
Trade  Commission  (FTC).  The  FTC 
stated  that: 

“An  increase  in  the  bargaining  power  of  an 
individual  coal  producer  would  not 
necessarily  be  anti-competitive.  If  the  Form 
No.  423  data  were  used  to  facilitiate  price 
fixing  or  conscious  parallelism,  such  a 
situation  would  clearly  be  anti-competitive. 
The  improvement  in  the  bargaining  position 
of  an  individual  fuel  supplier  would  not  be 
anti-competitive  unless  the  fuel  supplier 
thereby  obtained  some  measure  of  monopoly 
power.’’®* 

In  summary,  there  are  two  problems 
with  the  evidence  presented  by  the 
Petitioners.  First,  it  cannot  be 
determined  from  the  evidence  presented 
whether  fuel  suppliers  actually  suceeded 
in  obtaining  higher  prices  because  they 
had  access  to  Form  423.  Fuel  suppliers 
may  have  “pressured”  for  higher  prices, 
but  that  does  not  prove  that  they 
actually  received  higher  prices.  Second, 
even  if  the  evidence  were  clear  that  the 
Form  423  data  improved  the  bargaining 
position  of  certain  sellers  so  that  they 
were  able  to  charge  higher  prices  than 
they  could  have  in  the  absence  of  the 
data  that,  in  itself,  does  not  prove  anti- 
competrtive  conduct.  If  the  “actual 
injury”  standard  is  to  make  any  sense  in 
an  antitrust  context,  it  must  be  shown 
that  the  injury  (i.e.,  the  higher  price)  was 
the  direct  result  of  anti-competitive 
behavior  on  the  part  of  fuel  suppliers.  It 


**  Response  to  questions  posed  by  FERC  staff  in 
Notice  of  Public  Conference  Issued  February  1, 1978, 
in  Docket  No.  RM77-2,  March  9, 1978,  p.lO. 

“1978  FTC  Letter,  p.12. 


is  the  Commission’s  conclusion,  based 
on  a  review  of  the  record,  that  neither 
the  Petitioners  nor  anyone  else  made 
such  a  showing. 

C.  What  alternatives  to  full  disclosure 
exist  (if  any)  that  will  provide  the  public 
with  adequate  knowledge  to  participate 
fully  in  the  Commission 's  proceedings 
and  other  useful  information,  but  at  the 
same  time  protect  the  interests  of  those 
supplying  the  data? 

Tlie  Notice  of  Proposed  Rulemaking 
observed  that  the  average  fuel  purchase 
price  data  by  utility  and  plant,  which 
are  published  monthly,  provide  a  basic 
means  for  public  monitoring  of  utility 
fuel  expenses,  allowing  comparisons 
between  utilities  and  over  time.  It  was 
thought  that  such  data  would  provide 
for  reasonable  public  oversight  of  utility 
fuel  purchasing  operations.  However, 
evidence  has  been  presented  that 
instances  of  possible  fuel  purchasing 
imprudence  are  more  visible  in  the 
individual  fuel  delivery  data,  where 
correlations  of  specific  fuel  grade, 
source  and  price  can  be  made. 

For  example,  in  comments  made  at 
the  public  conference,  the  representative 
of  the  Office  of  Consumer  Affairs,  HEW, 
stated; 

"The  substantial  benefits  which  result  from 
public  participation  in  electric  utility  rate 
proceedings  have  been  recognized  by  both 
the  federal  government  and  state  utility 
commissioners  *  *  *.  The  information  in 
Form  423  is  necessary  for  analysis  of  many  of 
the  issues  *  *  *.  An  average  price  which 
includes  old  contracts,  new  contracts,  and 
spot  purchases  would  be  almost  useless  in 
analyzing  fuel  prices.  An  average  price 
cannot  be  used  to  investigate  whether  a 
utility  is  paying  too  much  for  captive  coal, 
paying  more  than  necessary  for  spot  coal 
purchases,  or  engaging  in  other  inefficient 
purchasing  policies.”*® 

The  State  of  New  Jersey  ®*  and  Amax 
Coal  Company  “  have  presented 
speciHc  examples  of  why  detailed  data 
are  required  for  use  in  rate  hearings  and 
environmental  hearings.  *rhe  California 
Fhiblic  Utilities  Commission  sheds  more 
light  on  this  subject:^ 

“The  summary  reveals  nothing  about  when 
particular  contracts  were  negotiated,  and  this 
feature  alone  renders  comparison  between 
listings  of  different  utilities’  costs 
uniformative  *  *  *.  ’The  purpose  of  a  state 
commission’s  inquiry  into  the  fuel  cost  of  a 


“Prepared  Statement  of  I.  Curtis  Jemigan,  ]r.,  pp. 
38,  39,  46. 

“Comments  Submitted  by  the  Division  of  Rate 
Counsel,  Department  of  the  Public  Advocate,  State 
of  New  Jersey,  March  8, 1978. 

“Comments  dated  March  7, 1978,  Part  I,  page  2; 
See  also  Memorandum  of  John  W.  Wilson,  March  8, 
1978,  pages  8-11. 

“Additional  Comments  dated  March  7, 1978, 
page  3.  See  also  the  letter  from  the  Georgia 
Consumers’  Utility  Counsel,  March  6, 1978,  pages  9- 
10. 


regulated  utility  is  not  to  determine  whether 
the  company  has  done  a  good  or  bad  job  as  a 
bargain  seeker.  It  is  the  much  more  precise 
goal  of  deciding  whether  a  utility  has  paid  an 
unreasonably  high  price  for  some  or  all  of  its 
fuel.  'That  question  can  be  answered  only  be 
detailed  analysis  and  comparison  of  specific 
fuel  supply  contracts.  For  members  of  the 
general  public  to  take  an  active  role  in  such 
an  inquiry  requires  that  such  persons  have 
access  to  detailed  contract  information  in 
order  to  judge  when  objection  is  warranted.” 

It  appears,  then,  that  certain  public 
uses  of  the  Form  423  data  require  the 
detailed  information  available  only  on 
the  as-filed  forms.  We  are  unable  to 
conceive  of  any  means  of  satisfying 
these  public  uses  while  at  the  same  time 
withholding  the  data  alleged  by  the 
Petitioners  to  be  damaging.  In  fact,  the 
focus  of  public  interest  is  on  the  very 
price  data  Petitioners  wish  to  conceal, 
and  this  recognition  leads  to  the 
conclusion  that  there  is  no  alternative  to 
full  disclosure  which  can  provide  the 
public  with  equivalent  information. 

Concluding  Observations 

This  case  has  presented  some  special 
difnculties  for  the  Commission.  During 
the  proceeding  it  was  apparent  that 
there  are  strongly  held  beliefs  on  both 
sides  of  the  issue,  supported  by  various 
theories,  but  a  scarcity  of  evidence  to 
demonstrate  convincingly  the 
correctness  of  the  beliefs.  Our  decision 
is  based  on  the  available  evidence,  on 
analyses  submitted  by  various  groups 
and  on  our  own  independent 
evaluations.  However,  it  necessarily 
relies  importantly  on  the  absence  of  an 
adequate  showing  that  harms  alleged  to 
result  from  various  actions  do  in  fact 
occur,  or  are  likely  to  occur. 

We  noted  particularly  that  a  large 
number  of  utilities  apparently  are 
convinced  that  they  can  purchase  fuel 
more  economically  if  knowledge  of  their 
detailed  transactions  is  withheld  from 
the  fuel  industry  for  a  considerable 
period  of  time.  'This  belief  was  not 
restricted  to  investor  owned  utilities. 
Although  the  American  Public  Power 
Association  supported  full  disclosure, 
four  out  of  six  of  the  individually- 
responding  publicly  owned  utilities  also 
favored  limiting  disclosure.  However, 
despite  the  belief,  we  could  not  find 
evidence  that  disclosure  has  had  a 
significant  adverse  effect  on  utility  fuel 
expenses,  or  would  be  likely  to. 

Our  problem  in  assessing  the  effects 
of  data  availability  is  perhaps  best 
illustrated  by  the  reversal  of  the 
recommendations  of  the  Federal  Trade 
Commission  and  the  Department  of 
Justice.  Both  agencies,  prior  to  the 
issuance  of  the  Notice  of  Proposed 
Rulemaking,  recommended  to  the 
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Commission  that  it  r>  strict  disclosure,  to 
minimize  the  likelihi  ’d  of  anti¬ 
competitive  behavir<  Following  the 
Commission’s  propo-  d  to  limit 
disclosure,  the  two  >?ncies  advised  the 
Commission  that  the  views  had 
changed  and  that  the  now  favor 
continued  full  disclos  ire.  We  have  no 
objection  to  th'}  shib  n  position  of  the 
agencies  and,  in  fad  very  much 
appreciate  their  con'  iued  analysis  and 
counsel.  But  the  char  ^e  in 
recommendations  b>  'he  two  agencies  in 
charge  of  monitoring  competitive 
conditions  in  the  ecnuomy  certainly 
shows  that  the  issue  <3  not  easy  to 
resolve. 

We  note  that  most  of  the  evidence 
and  comments  filed  in  the  proceeding 
concerned  coal  markets,  even  though 
expenditures  for  oil  constituted  almost 
40  percent  of  total  utility  fuel  purchases 
in  1977.  Apart  fi'om  expressions  of 
concern  by  two  utilities  that  Form  423 
data  may  have  increased  their  fuel  oil 
costs. no  specific  information  was 
presented  relating  to  the  Oi,i  market.  No 
attempt  was  made  to  restrict  the  scope 
of  the  proceeding  to  coal  markets  In 
fact,  the  Notice  of  Public  Conference 
asked  for  evidence  and  comments  on 
the  Petitioners’  allegations  with  respect 
to  all  fuel  markets.  However,  neither  the 
Petitioners  nor  any  intervenor  brought 
forth  information  on  oil  markets. While 
our  finding  that  the  current  Form  423 
reporting  has  not  “set  the  stage  for  anti¬ 
competitive  behavior’’,  nor  is  likely  to  in 
the  future,  is  based  specifically  on  our 
analysis  of  coal  markets,  the  general 
absence  of  evidence  of  harm  in  any  fuel 
market  is  the  most  important  single 
consideration  in  our  decision. 

Finally,  we  note  that  the  public 
interest  is  generally  served  by  the  open 
availability  of  information  concerning 
matters  which  directly  affect  the  public, 
a  principle  widely  recognized  in  statutes 
concerning  the  operations  of  public 
agencies.  With  some  78  percent  of 
electric  generation  being  dependent  ^ 
upon  coal,  oil  or  gas  fuels  in  1977,  at  a 
total  fuel  cost  of  $22.5  billion,  the  topic 
of  utility  fuel  supply  is  clearly  a 
legitimate  matter  for  public  interest  and 
scrutiny.  In  view  of  both  the  general 
desirability  of  information  availability 
and  the  present  concerns  regarding  the 
efficiency  of  utility  fuel  procurement,  we 
believe  a  convincing  showing  of  harm 


*'  Comments  of  the  Consolidated  Edison 
Company,  October  12, 1977  and  comments  of  Pacihc 
Gas  and  Electric  Company,  October  17, 1977. 

**The  Petitioners  alleged  in  their  final  set  of 
comments  that  ’’With  respect  to  fuel  oil  broad 
market  anaijrses  are  not  available.”  Supplemental 
Comments  Of  Electric  Utility  Group,  April  10. 1978. 
p.  3. 


would  be  needed  to  justify  limiting 
access  to  the  data. 

The  Commission  Finds 

1.  The  notice  and  opportunity  to 
participate  in  this  rulemaking 
proceeding  with  respect  to  the  matters 
presently  pending  before  this 
Commission  through  the  submission,  in 
writing,  and  presentation  at  a  public 
conference  held  on  March  9. 1978,  of 
data,  views,  comments  and  suggestions 
in  the  manner  described  above,  are 
consistent  and  in  accordance  with  the 
procedural  requirements  prescribed  by  5 
U.S.C.  553. 

2.  The  use  of  Form  423  data  by  public 
intervenors  offers  significant  assistance 
and  benefit  to  this  Commission  in 
fulfilling  its  functions  under  the  Federal 
Power  Act 

3.  There  is  no  known  alternative  to 
full  disclosure  of  Form  423  data  which 
can  provide  equivalent  information  to 
public  intervenors,  and  to  the  public  in 
general. 

4.  Evidence  has  not  been  presented 
showing  that  electric  utilities  have 
actually  been  injured  by  anti¬ 
competitive  behavior  resulting  from  or 
facilitated  by  the  disclosure  of  Form  423 
data. 

5.  Evidence  has  not  been  presented 
showing  that  the  continuation  of  the 
present  Form  423  disclosure  procedure  is 
likely  to  lead  to  anti-competitive 
behavior  in  any  utility  fuel  market.  The 
plausibility  of  this  allegation  would 
have  to  be  based  on  a  showing  that  fuel 
suppliers  currently  possess  or  are  likely 
to  acquire  some  significant  degree  of 
market  power. 

6.  Based  on  our  analysis  of  coal 
markets,  we  conclude  that  the  regional 
short  and  long  term  markets  are 
workably  competitive  and  are  likely  to 
remain  so  in  the  future.” 

7.  No  showing  has  been  made  on  the 
record  that  oil  suppliers  currently 
possess  or  are  likely  to  acquire  a 
significant  degree  of  market  power  in 
the  oil  markets  of  concern  to  utilities. 


”The  Department  of  Justice  concurs  with  this 
conclusion.  In  a  letter  dated  March  9. 1978,  the 
Assistant  Attorney  General,  Antitrust  Division, 
advised  the  Commission  that  “Further  analysis  has 
convinced  us  that  the  structure  at  the  coal  industry 
indicates  a  market  conducive  to  healthy 
competition"  (at  2).  The  letter  went  on  to  conclude 
(hat,  “the  market  conditions  which  might  give  rise  to 
concern  over  the  public  availability  of 
disaggregated  price  information  are  not  present,  and 
taking  into  account  the  position  of  a  number  of 
nongovernmental  utility  monitoring  groups  that  the 
continued  availability  cf  this  data  is  helpful  in 
discharging  their  responsibilities,  the  Department 
now  believes  that  any  balancing  of  interests  should 
now  be  struck  in  favor  of  continued  public  access  to 
this  information.  Therefore,  the  Department  of 
Justice  recommends  that  the  Commission  continue 
its  present  policy  of  making  the  date  collected  via 
Form  423  accessible  to  the  public”  (at  4-5). 


8.  The  two  month  lag  in  the  release  of 
Form  423  data  makes  it  unlikely  that  the 
data  could  be  used  to  maintain  a  non¬ 
competitive  price  structure  in  any  spot 
fuel  market. 

9.  It  is  unlikely  that  the  limited  long 
term  contract  information  available 
from  Form  423  could  be  used  to  maintain 
a  tacit  or  explicit  price  coordination 
agreement  by  producers  in  long  term 
coal  markets. 

T/te  Commission,  acting  pursuant  to 
authority  ganted  by  the  Federal  Power 
Act,  as  amended,  particularly  Sections 
301,  304.  307,  308.  309,  and  311  thereof 
(49  Stat.  854,  855-856,  856-857,  858,  858- 
859;  16  U.S.C.  825,  625c.  825f.  825g.  825h. 
825j)  orders; 

(A)  The  Petition  of  Certain  Electric 
Utilities  for  amendment  of  the 
Commission’s  Regulations  with  Respect 
to  Form  No.  423  filed  October  15. 1976,  is 
hereby  denied. 

(B)  Effective  upon  issuance  of  this 
order,  the  proposed  rulemaking  in 
Docket  No.  RM77-2,  is  terminated. 

(C)  The  Secretary  shall  cause  prompt 
publication  of  this  order  to  be  made  in 
the  Federal  Register. 

By  the  Commission. 

Kennetli  F.  Plumb, 

Secretary. 

Part  II — Market  Conditions  and  Data 
Requirements  Needed  to  Support  Price 
Coordination  by  Fuel  Suppliers 

The  Petitioners  in  Docket  No.  RM77-2 
contend  that  the  present  Form  423 
reporting  system,  “may  set  the  stage  for 
anticompetitive  behavior  by  suppliers.” 
This  allegation  is  likely  to  be  true  only 
under  certain  conditions:  (1)  That  the 
utilities  are  generally  purchasing  fuel  in 
oligopolistic  markets;  (2)  that  the 
information  is  released  with  sufficient 
timeliness  so  that  it  can  be  used  to 
coordinate  actions  among  fuel  suppliers:  . 
and  (3)  that  the  information  being 
released  provides  a  complete 
description  of  the  transaction.  In  this 
part  of  the  Order,  we  examine  the 
evidence  as  to  whether  these  conditions 
currently  prevail 

Frederic  Scherer,  in  analyzing  the 
impact  of  information  on  market 
performance,  make  the  following 
observation: 

“It  might  seem  paradoxical  that  there  could 
be  anything  harmful  about  information 
dissemination  activities,  which  at  first  glance 
appear  only  to  perfect  the  market  However, 
perfect  information  is  unambiguously 
beneficial  only  in  die  context  of  purely 
competitive  markets.  When  the  market  is 
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oligopolistic,  it  may  impair  rather  than 
invigorate  rivalry.”  * 

In  an  oligopolistic  market,  ‘ 
information  mey  “impair  rather  than 
invigorate  rivalry"  by  serving  as  a  basis 
for  ^e  maintenance  of  a  tacitly  or 
explicitly  collusive  price  structure.  It  is 
generally  agreed  among  economists  that 
the  potential  for  collusive  behavior 
exists  in  virtually  every  oligopolistic 
market.  Collusion,  as  both  Justice  and 
the  FTC  noted,  can  take  many  different 
forms.*  At  one  extreme  it  may  involve 
an  explicit  price  fixing  agreement  with 
regular  communication  among  sellers 
regarding  the  appropriate  price  level  and 
share  of  total  market  sales  that  each 
seller  will  be  allowed  the  capture.*  Or, 
at  the  end  of  the  spectrum,  it  may 
involves  a  loose  and  more  subtle  form  of 
pricing  coordination  known  as 
“conscious  parallelism."* 

Fortunately,  sellers  participating  in  a 
collusive  agreement  always  have  an 
incentive  to  cheat  on  that  agreement. 

The  incentive,  of  course,  is  the 
opportunity  to  earn  higher  proHts.  A 
seller  who  is  able  to  cut  prices  to  buyers 
without  having  this  price  shading 
detected  by  other  sellers  will  be  able  to 
capture  a  larger  share  of  the  market’s 
total  sales  and  thereby  earn  higher 
profits.  The  existence  of  this 
phenomenon  was  explicitly  recognized 
by  the  court  in  Alabama  Power:  “In 
markets  characterized  by  few  sellers, 
secret  shading  of  announced  prices  may 


'  Frederic  Scherer,  Industrial  Market  Structure 
and  Economic  Performance,  Chicago  Rand  McNally 
&  Company,  1970,  p.  449.  Dr.  Scherer,  currently 
Professor  of  Economics  at  Northwestern  University, 
was  formerly  Director  of  the  Bureau  of  Economics  at 
the  Federal  Trade  Commission. 

*  An  oligopolistic  market  is  a  “market  in  which 
sellers  are  sufficiently  few  in  number  so  that  each 
believes  his  economic  fortimes  are  perceptibly 
influenced  by  the  market  action  of  other  individual 
firms  and  that  those  firms  are  in  turn  affected 
significantly  by  his  own  actions.”  (Scherer,  p.  10.) 

’Letter  from  John  Shenefield,  Assistant  Attorney 
General,  Antitrust  Division  to  the  Secretary  (FERC), 
March  9, 1976,  p.  1  (hereinafter  the  1978 Justice 
Department  Letter)  and  a  letter  from  Carol  M. 
Thomas.  Secretary,  Federal  Trade  Commission  to 
the  Secretaty  (FERC),  April  4, 1978,  p.  2  (hereinafter 
the  1978  FTC  Lettei). 

*  A  careful  analysis  of  factors  which  facilitated 
formal  or  explicit  agreements  among  competitors  in 
cases  initiated  by  the  Justice  Department  between 
January  1963,  and  December  1972,  under  Section  1 
of  the  Sherman  Act  can  be  found  in  George  Hay  and 
Daniel  Kelley,  “An  Empirical  Survey  of  Price  Fixing 
conspiracies,"  Journal  of  Law  and  Economics, 
Volume  17,  No.  1,  April  1974.  pp.  13-38. 

‘This  term  is  used  to  describe  a  situation  in 
which  sellers  in  a  oligopoly  market  have  come  to 
realize  that  price  cutting  will  probably  induce 
counteractions  from  rivals  that  in  the  end  will  leave 
all  sellers  worse  off.  In  order  to  avoid  this 
competition  each  seller  exercises  restraint  in  the 
hope  that  other  sellers  will  act  in  a  similar  fashion. 

If  sellers  generally  observe  this  “understanding,” 
then  prices  will  tend  to  stabilize  above  competitive 
levels. 


provide  the  only  form  of  price 
competition."  (511  F.2d  at  389)  The  court 
went  on  to  note  that,  “publicizing 
traneaction  prices  will  chill  price 
competition  by  foreclosing  any 
opportunity  for  a  seller  to  lower  his 
price  without  fear  of  detection  and 
retaliation.  The  chilling  effect  flows  from 
publicity  itself  and  does  not  depend  on 
who  collects  or  disseminates  the 
information.”  (511  F.2d  at  389).  The 
paradox,  then,  is  that  within  a 
concentrated  market  the  free  flow  of 
detailed  information  about  individual 
transactions  may  serve  to  stabilize  the 
operation  of  a  collusive  agreement. 

In  contrast,  within  a  less  concentrated 
market,  the  disclosure  of  detailed  price 
information  is  likely  to  have  a  pro- 
competitive  impact.  As  the  number  of 
sellers  increases  and  the  share  of  total 
sales  supplied  by  an  individual  seller 
decreases,  sellers  are  more  likely  to 
compete  rather  than  collude.*  In  a 
competitive  environment  information 
will  tend  to  make  the  market  operate 
more  eflSciently.  This  means,  in  effect, 
that  prices  will  be  distributed  within  a 
narrower  range.  The  widespread 
dissemination  of  price  information 
reduces  the  likelihood  that  in  any  given 
transaction  a  seller  will  mistakenly  sell 
at  too  low  a  price  or  that  a  buyer  will 
needlessly  pay  too  high  a  price.* 

There  was  general  agreement  by  the 
Justice  Department,  the  Federal  Trade 
Commission  and  the  Office  of  Consumer 
Affairs  (HEW),  that  the  Petitioners’ 
allegation  required  the  implicit 
assumption  of  an  oligopolistic  market.* 

It  is  noteworthy  that  even  the 
Petitioners  acknowledged  this  point, 
though  in  a  somewhat  indirect  fashion. 
For  example,  the  Petitioners  thought  it 
important  to  draw  our  attention  to  a 
comment  of  Professor  William  Baxter 
(Stanford  Law  School)  in  which  he 
observed  that  “to  the  extent  that  the 
exchange  of  data  among  competitors  in 
a  concentrated  industry  is  to  be 
tolerated,  it  should  be  tolerated  only  as 
to  data  which  is  aggregated  to  a  fairly 
high  level  and  which  is  not  too 


‘This  occurs  for  a  variety  of  reasons.  First,  as  the 
number  of  sellers  increases,  each  seller  is  more 
likely  to  believe  that  a  unilateral  price  cut  will  have 
a  less  noticeable  impact  on  the  sales  of  other 
sellers.  Second,  as  the  number  of  sellers  increases, 
there  is  a  higher  probability  that  at  least  one  seller 
will  have  a  different  cost  structure  and  therefore  a 
different  notation  as  to  what  constitutes  the  most 
advantageous  price.  Finally,  collusion  will  simply 
become  difficult  as  more  and  more  sellers  have  to 
agree  to  a  common  price  level. 

’  7See  the  1978  FTC  Letter,  p.  11. 

*1978  Justice  Department  Letter,  p.l,  1976  FTC 
Letter,  p.9,  and  Prepared  Statement  of  I.  Curtis 
Jemigan,  Jr.,  Director  of  Economic  Policy  and 
Planning.  Office  of  Consumer  Affairs.  March  9. 1978, 
p.7. 


contemporaneous.”  •  Unfortunately,  the 
Petitioners  did  not  seem  to  see  any 
significance  in  the  fact  that  the  Baxter 
recommendation  was  limited  to  a 
“concentrated  industry”  nor  did  they 
find  it  useful  to  bring  to  the 
Commission’s  attention  another 
sentence  in  the  preceding  paragraph  of 
the  same  article  in  which  Baxter 
emphasized  that  the  principal  danger  of 
information  exchange  was  that  it  would 
facilitate  “oligopolistic 
interdependence.”  In  another 
communication  (Supplement  to  Petition, 
January  17, 1977),  the  Petitioners 
supplied  the  Commission  with  a  copy  of 
the  stipulations  agreed  to  by  the 
Department  of  Justice,  the  General 
Electric  Company  and  Westinghouse 
Electric  Corporation  on  December  10, 
1976,  which  modified  the  1962  decree 
prohibiting  cetain  price-fixing  practices 
in  connection  with  the  sales  of  large 
steam  turbines.  The  main  thrust  of  the 
stipulations  is  to  prohibit  the  exchange 
of  price  and  related  information 
between  these  two  manufacturers.  The 
Petitioners  suggested  that  these 
stipulations  were  very  relevant  to  our 
deliberations  in  this  proceeding.  We 
reviewed  the  stipulations;  their 
relevance  was  not  obvious  to  us.  The 
heavy  electrical  equipment  industry  is  a 
tight  oligopoly  with  a  long  and  well- 
documented  history  of  collusive 
behavior.’®  We  did  not  see  evidence 
which  indicated  similar  characteristics 
for  the  coal  industry,  which  was  the 
subject  of  most  of  the  record  developed 
by  the  Petitioner’s  and  other  parties.  In 
fact,  we  did  not  see  any  similarity 
between  the  two  industries  apart  from 
the  fact  that  electric  utilities  are  the 
principal  customers  for  both  industries. 

Evidence  on  Market  Structure  and 
Other  Factors 

The  plausibility,  then,  of  the 
Petitioners’  allegation  rests  in  part  on  an 
analysis  of  the  structure  of  coal  markets. 
The  Petitioners  did  not  present  any 
studies  of  market  structure.  It  was  their 
contention  that  a  “full-blown  market 
analysis  is  not  required  to  determine  the 
need  to  limit  public  disclosure.”  “ 
Nevertheless,  they  did  agree  that  such 
studies  would  be  relevant  for  our 


‘William  Baxter,  Review  of  Richard  Posner's 
“Antitrust  Law:  An  Economic  Perspective".  The  Bell 
Journal  of  Economics,  Autumn  1977,  p.  615,  quoted 
in  Response  to  Request,  p.  7,  footnote  1. 

'‘See  Ralph  C.  M.  Sultan,  Pricing  in  the  Electrical 
Oligopoly,  Volumes  I  and  II,  Cambridge, 
Massachusetts;  Harvard  University  Press,  1974  and 
Clarence  C.  Walton  and  Frederick  W.  Cleveland,  Jr., 
Corporations  on  Trial:  The  Electric  Cases.  Belmont, 
California:  Wadsworth  Publishing  Company,  Inc., 
1964. 

"  Response  to  Request  p.  t. 
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deliberations. '‘Since  the  Petitioners'did 
not  present  evidence  on  market 
structure,  we  relied  on  several  studies  of 
the  coal  industry  that  become  available 
during  the  last  year. 

The  two  studies  that  were  cited  most 
frequently  by  participants  in  this 
proceeding  were:  The  State  of 
Competition  In  The  Coal  Industry  issued 
by  the  General  Accounting  Office  on 
December  30, 1977  (hereinafter  the 
"GAO  Report”),  and  Coal  Price 
Formation  (1977)  prepared  by  Charles 
River  Associates,  Incorporated,  for  the 
Electric  Power  Research  Institute 
(hereinafter  the  "Charles  River  report”). 
A  third  study.  Competition  In  The  Coal 
Industry  prepared  by  the  Justice 
Department  (hereinafter  the  "Justice 
Department  report)  was  initially 
described  to  us  in  summary  form.  The 
full  report  became  available  in  May 
1978,  and  generally  confirmed  the 
findings  of  the  GAO  and  Charles  River 
reports. 

There  is  general  agreement  in  all  three 
reports  that  electric  utilities  purchase 
.coal  in  regional  markets.'® The  reports 
do  disagree,  however,  on  the  number  of 
regional  markets  and  the  boundaries  of 
these  markets.  The  Justice  Department 
report  identifies  four  regional  markets — 
the  Appalachian,  Midwest,  Northern 
Plains  and  Southwest  markets.  In 
contrast,  the  GAO  and  Charles  River 


’’Transcript,  p.  23. 

•’The  19*8  Justice  Department  Letter,  p.  2-3. 

"Citing  nine  earlier  studies,  the  Justice 
Department  observed  that  “the  coal  industry  seems 
recently  to  have  been  the  object  of  more  studies  of 
competition  than  any  other  industry  in  our 
economy."  (Justice  Department  report,  p.  83.  ff.  166). 
Most  of  these  studies  have  been  reported  widely  in 
the  industry  and  trade  press.  Therefore,  given  the 
nature  of  the  Petitioners’  allegations  it  is  rather 
surprising  that  both  their  chief  counsel  and  their 
economic  witness  were  completely  unaware  of  the 
existence  of  such  stucjies.  Transcript,  p.  22-23. 

"The  FTC  raised  the  possibility  that  some 
transactions  might  take  place  in  sub-regional 
markets,  but  obser\’ed  that  “it  is  noteworthy  that 
the  petitioners  have  not  been  able  to  identify  any 
such  situations."  (1978  FTC  Letter,  p.  6.)  The  FTC 
also  noted  that  within  the  general  category  of 
bituminous  coal  a  particular  type  of  coal,  such  as 
low  sulfur  high  Btu  coal,  might  constitute  a  distinct 
submarket.  This  further  segmentation  would  be 
justified  only  if  utilities  had  limited  ability  to 
substitute  between  high  and  low  quality  coal.  We 
do  not  believe  this  to  be  the  case.  It  is  clear  that  no 
buyer  will  pay  more  for  higher  quality  coal  than  the 
incremental  cost  of  using  lower  quality  coal.  The 
Justice  Department  has  reported  that  “Recent 
estimates  based  on  engineering  data  suggest  that,  at 
least  for  quality  as  measured  by  Btu  and  ash 
content,  these  incremental  costs  are  low."  (Justice 
Department  report,  p.  40.)  Another  factor  which 
enhances  the  purchasing  flexibility  of  utilities  is 
blending.  By  blending  different  kinds  of  coal, 
utilities  can  achieve  almost  any  quality  level  they 
want.  Finally,  distinctions  between  low-sulfur 
“compliance"  and  high-sulfur  “non-compliance" 
coal  may  disappear  with  implementation  of  the  1977 
Clean  Air  Amendment  Act’s  requirement  that 
utilities  install  sulfur-removing  scrubbers  on  all  new 
plants  regardless  of  the  type  of  coal  burned  in  them. 


studies  identify  only  three  regional 
markets.  The  difference  is  attributable 
to  the  fact  that  the  GAO  and  Charles 
Rivers  reports  combine  the  Midwest  and 
Northern  Plains  markets  in  a  single 
market  (designated  the  Central  Western 
market  in  the  GAO  report  and  the 
Midwest  market  in  the  Charles  River 
report). 

Among  the  various  dimensions  of 
market  structure  that  affect  the  potential 
for  collusion,  seller  concentration 
generally  receives  the  most  attention.  '* 
While  the  level  of  seller  concentration  is 
not  the  sole  determinant  of  the  degree  of 
competition  in  a  market,  it  is  accepted  in 
the  economics  literature  that  the 
likelihood  of  sellers  colluding  to  raise 
prices  above  competitive  levels 
increases,  other  things  being  equal,  as 
the  degree  of  seller  concentration 
increases.  The  explanation  for  this 
phenomenon  is  that  it  is  easier  to 
coordinate  pricing  decisions,  either 
tacitly  or  explicitly,  in  markets  that 
contain  a  small  number  of  sellers,  each 
with  a  significant  market  share. "The 
key  question,  then,  is:  at  what  level  of 
concentration  does  an  oligopolistic 
market  become  susceptible  to 
anticompetitive  practices?  In  a  recently 
published  analysis  of  various  energy 
markets.  Professor  Markham  of  Harvard 
University  concludes  that  “there  is  a 
consensus  among  economists,  antitrust 
law  scholars,  and  public  policy  makers 
that  a  four-firm  concentration  ratio  of  50 
percent  or  less  is  a  cut-off  below  which 
it  cannot  reasonably  be  inferred  that 
market  power  is  significant,  or  that  tacit 
collusion  among  firms  is  a  likelihood.”  '* 
Professor  Markham's  view  is  shared  by 
the  Justice  Department:  “Virtually  all 
economists  agree,  however,  that  when 
sellers  are  numerous  and  diverse, 
collusion  becomes  more  difficult  and  is 


"Other  factors  which  may  affect  the  ability  of 
sellers  to  maintain  prices  above  competitive  levels 
are:  barriers  to  entry:  similarity  of  competitors: 
degree  of  buyer  concentration:  opportunities  for 
communication:  and  nature  of  thej)roduct  and  the 
dominant  mode  of  transaction. 

"  It  should  be  emphasized  that  the  fact  that  a 
utility  regularly  purchases  coal  from  only  two  or 
three  sellers  does  not  prove  that  the  relevant  market 
for  that  utility  is  highly  concentrated.  As  the  Office 
of  Consumer  Affairs  pointed  out.  it  is  not 
“inconsistent  with  the  existence  of  a  completely 
competitive  market  to  see  relatively  stable  buyer- 
seller  relationships"  and  that  to  determine  the 
extent  of  the  relevant  market  it  is  necessary  “to 
look  at  the  alternatives  such  as  how  many 
equivalent  sellers  were  available  in  that  market 
area”  and  not  how  many  were  transacting  business 
with  the  buyer  at  a  particular  moment  in  time. 
(Transcript  at  p.  111.) 

'"Jesse  E.  Markham.  Anthony  P.  Mourihan. 

Francis  L.  Sterling.  Horizontal  Divestiture  and  the 
Petroleum  Industry.  Cambridge,  Massachusetts: 
Ballinger  Publishing  Company.  Inc..  1977,  p.  5. 


less  likely  to  be  effective  if  four-firm 
concentration  is  below  50  percent,”  '® 

Using  the  50  percent  standard,  we 
looked  at  two  types  of  concentration 
ratios,  one  which  measured  the 
percentage  of  total  production 
accounted  for  by  the  four  leading  firms 
and  the  other  which  measured  the 
percentage  of  uncommitted  non-Federal 
reserves  owned  or  controlled  by  the 
leading  four  firms.  The  first  ratio 
provides  a  rough  measure  of  the 
potential  for  collusion  in  spot  sales.’'® 
The  second  ratio  provides  evidence 
regarding  the  potential  for  collusion  in 
the  market  for  sales  under  long-term 
contracts. 

The  Market  for  Short  Term  Sales 

The  evidence  on  concentration  ratios 
in  current  sales  is  mixed.  In  the 
Appalachian  market,  both  the  Justice 
Department  and  the  GAO  reported  that 
in  1974  the  four  leading  producers 
accounted  for  22.3  percent  of  the 
region’s  total  coal  production. ‘'  Based 
on  this  evidence,  the  Justice  Department 
concluded  that  "This  market  appears  to 
offer  little  potential  for  competitive 
problems.”  “ 

In  the  remaining  regional  markets, 
concentration  ratios  are  higher.  Using 
1974  data,  the  Justice  Department 
calculated  a  four  firm  production 
concentration  ratio  of  56.1  percent  in  the 
Midwest  market  and  37.7  percent  in  the 
Northern  Plains  market.  As  was  noted 
earlier,  GAO  combines  these  two 
smaller  markets  into  a  single  larger 
market  designated  the  Central  Western 
market.  For  this  market  the  1974  four 
firm  production  concentration  ratio  was 
found  to  be  44.3  percent.  There  is  reason 
to  believe  that  the  technique  used  by 
GAO  for  delineating  market  boundaries 


"Justice  Department  report,  p.  55. 

’’’It  is  a  less  than  perfect  measure  since,  for  most 
fuel  suppliers,  some  portion  of  current  production  is 
dedicated  to  existing  long  term  contracts  and  is 
therefore  not  available  for  spot  sales.  However,  if 
spot  prices  are  favorable,  most  coal  producers  have 
the  capability  of  increasing  production  by  mining 
existing  seams  more  intensively  or  opening  up 
previously  uneconomic  seams  and  thus  being  able 
to  supply  new  spot  contracts  in  addition  to  existing 
long  term  contracts,  in  addition,  there  is  evidence 
that  coal  producers  do  not  always  honor  existing 
long-term  contracts.  In  1974.  when  spot  prices 
moved  significantly  above  prices  on  long  term 
contracts  many  coal  suppliers  reneged  on  their  long 
term  contracts  and  shifted  their  output  to  the  spot 
market.  See  Report  to  the  FTC  on  the  Use  of 
Automatic  Fuel  Adjustment  Clauses  and  the  Fuel 
Procurement  Practices  ^Investor-Owned  Electric 
Utilities.  Bureau  of  Economics  and  Bureau  of 
Competition.  May  1977,  p.  135-136  and  Justice 
Department  report,  p.  42. 

”  We  gave  less  weight  to  the  concentration  ratios 
presented  in  the  Charles  River  report  because  they 
are  based  on  1970  data. 

”  Justice  Department  report,  p.  64. 
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may  tend  to  overstate  market  sir®!." 
Therefore,  we  are  inclined  to  accept  the 
Justice  Department’s  delineation  of  the 
Midwest  and  Northern  Plains  market  as 
more  accurately  reflecting  the  realities 
of  the  market  place  as  they  existed  in 
1974.  It  should  be  noted,  however,  that 
the  56.1  percent  concentration  ratio 
probably  overstates  the  potential  for 
oligopolistic  coordination  in  the 
Midwest  market.  According  to  Justice,  in 
recent  years,  “the  most  important 
feature  of  competition”  in  the  Midwest 
market  was  the  "serve  competition 
pressure  from  producers  in  the  Northern 
Rockies  basin.”  The  presence  of  this 
competition  from  suppliers  outside  the 
market,  would  reduce  the  liklihood  that 
Midwestern  producers  could 
successfully  engage  in  tacit  or  explicit 
price  coordination. 

Concentration  in  the  Southwest 
market,  based  on  current  production 
was  somewhat  higher.  According  to  the 
Justice  Department,  in  1974  the  four 
leading  producers  accounted  for  64.1 
percent  of  the  Southwest's  total  coal 
production.  There  are  two  factors  which 
offset  the  anti-competitive  potential  of 
this  relatively  higher  level  of  production 
concentration.  First,  most  coal  produced 
in  this  region  is  sold  under  long  term 
rather  than  spot  contracts.*®  Therefore, 
even  if  seller  concentration  is  high  in  the 
short  term  sales  market,  it  is  of  less 
importance  given  the  small  volume  of 
coal  that  is  sold  under  spot  contracts. 
Second,  and  more  importantly,  of  all  the 
regional  markets,  the  level  of  buyer 
concentration  is  highest  in  the 
Southwest  market.  In  1976,  four  utilities 
consumed  83.6  percent  of  the  total 
amount  of  coal  produced  in  the 
Southwest  market  for  sale  to  electric 
utilities.*®"  **  It  has  been  shown 
empirically  that  a  high  level  of  buyer 

"The  GAO  report  uses  a  technique  developed  by 
Elzinga  and  Hogarty  for  delineating  the  geographic 
market.  (See  Kenneth  Elzinga  and  Thomas  Hogarty, 
'The  Problem  of  Geographic  Maiket  Delineation  in 
Antimerger  Suits.  The  Antitrust  Bulletin,  Spring. 
1973.  p.  45-82).  In  general,  an  area  is  considered  to  a 
separate  geographic  market  if  it  receives  few 
imports  and  makes  few  exports  of  the  product  in 
question.  The  “few  exports”  condition  may 
overstate  size  of  the  market.  This  occurs  because  it 
pushes  the  mariiets  proposed  boundaries  "far 
enough  beyond  the  exporting  'core'  area  to  include 
the  destinations  of  much  of  the  core's  exports.”  As  a 
result,  the  "few  exports”  criterion  may  fail  "to 
capture  the  power  of  a  monopolist  (or  oligopolist)  in 
an  exporting  region  to  charge  non-competitively 
high  prices  to  customers  in  that  region.”  (Justice 
Department  report  p.  46.) 

"  Justice  Department  Report,  p.  65. 

"Justice  Department  Report,  p.  A-28. 

"Justice  Department  Report,  p.  79. 

"Sales  to  Electric  utilities  accounted  for 
approximately  three-fourths  of  coal  production  in 
the  Southwest  market  in  1975. 


concentration  often  serves  as  a 
countervailing  force  against  a  high  level 
of  seller  concentration.*®  Large  buyers 
are  able  to  “play  ofl'  sellers  against  each 
other  and  thereby  impose  a  sort  of 
competition  which  will  resemble  that 
which  exists  when  no  buyer  or  seller 
has  market  power.  ”  (footnote  omitted)*® 
Thus,  even  though  seller  concentration 
in  production  is  relatively  high  in  the 
Sourthwest,  the  existence  of  an  even 
higher  level  of  buyer  concentration 
greatly  reduces  the  potential  for 
oligopolistic  coordination. 

In  summary,  the  potential  for  collusive 
behavior  in  spot  sales  appears  to  be 
very  small.  Evidence  on  concentration 
levels  in  the  Appalachian  and  Northern 
Plains  markets  suggests  that  there  is 
very  little  potential  for  anticompetitive 
behavior  in  either  of  these  markets.  The 
Midwest  market  exhibits  a  higher 
concentration  ratio.  However,  the 
simple  four  firm  concentration  ratio  in 
production  overstates  the  potential  for 
oligopolistic  coordination.  The  ability  of 
Midwestern  producers  to  maintain 
prices  above  comjTetitive  levels  is 
effectively  constrained  by  the 
availability  of  coaj  imports  from  the 
Northern  Rockiea.  The  highest 
concentration  ratio  in  current  production 
is  foimd  in  the  Southwest  market.  Here 
the  four  leading  producers  accounted  for 
64.1  percent  of  production.  This  high 
level  of  seller  concentration  is  offset, 
however,  by  an  even  higher  level  of 
buyer  concentration.  Therefore,  we 
conclude  that  it  is  unlikely  that 
producers  in  the  Southwest  market  have 
sufficient  market  power  to  maintain  spot 
prices  above  competitive  levels. 

Form  423  Data  Dissemination  and  Short 
Term  Sales 

We  conclude,  therefore,  that  coal 
producers  generally  do  not  have  market 
power  that  would  allow  them,  either 
individually  or  as  a  group,  to  maintain 
spot  prices  above  competitive  levels. 

But,  even  if  the  conclusion  is  incorrect,  it 
would  still  be  necessary  under  the 
“likely  to  harm"  standard  to  show  that 
the  public  availability  of  Form  423  data 
is  a  significant  factor  contributing  to  the 
ability  of  coal  producers  to  maintain  a 
non-competitive  price  structure  in  spot 
sales.  Neither  the  Petitioners  nor  anyone 
else  was  able  to  make  such  a  showing. 

The  Petitioners  inability  to  produce 
such  evidence  is  understandable  if  one 
takes  a  closer  look  at  how  Form  423 


"See  S.  Lustgarten,  "The  Impact  of  Buyer 
Concentration  in  Manufacturing  Industries,"  Review 
of  Economics  and  Statistics,  Vol.  57,  p.  125,  and  R. 
McGuokin  and  H.  Chen,  "Interactions  Between 
Buyer  and  Seller  Concentration  and  Industry  Price- 
Cost  Margins,”  Industrial  Organization  Review, 

Vol.  4.  p.  123. 

"Justice  Department  Report,  p.  78. 


data  is  disseminated.  Under  the  present 
reporting  system,  the  information 
relating  to  a  particular  purchase, 
whether  it  is  spot  or  long  term,  is 
generally  not  made  public  until  at  least 
two  months  after  the  transaction  has 
occurred.  Given  the  volatility  of  the  spot 
market,  it  is  hard  to  imagine  how  the 
release  of  information  which  is  two 
months  out  of  date  will  enable  coal 
producers  to  maintain  a  price  floor  for 
spot  sales  in  different  regional  markets. 

The  Market  for.  Long  Term  Sales 

Sales  under  long  term  contracts 
represent  a  somewhat  different  case. 
Here  it  is  helpful  to  examine 
concentration  ratios  based  on 
uncommitted  non-Federal  reserves.  This 
requires  some  explanation.  It  will  be 
recalled  that  a  concentration  ratio  is  a 
useful  statistic  only  to  the  extent  that  it 
measures  the  likelihood  that  sellers, 
either  individually  or  collectively,  will 
be  able  to  raise  prices  above 
competitive  levels.  In  general,  the  ability 
of  sellers  to  influence  prices  in  future 
transactions  will  depend  critically  on 
how  much  of  the  commodity  or  product 
they  can  bring  to  market.  In  the  case  of 
coal  sales  under  long  term  contracts, 
current  production  levels  are  not  very 
useful  for  making  this  determination.  A 
firm  “may  account  for  a  large  share  of 
current  deliveries  yet  have  little  or  no 
ability  to  market  coal  in  the  future”  if  it 
has  “contractually  committed  or 
extracted  the  bulk  of  its  reserves.”*®  The 
potential  for  collusion  in  long  term 
contracts  depends  on  the  level  of 
concentration  that  exists  in 
uncommitted  reserves.  Since  the 
resumption  of  coal  leasing  on  Federal 
lands  is  not  likely  for  several  years,  the 
present  potential  for  anticompetitive 
behavior  is  best  assessed  by  examining 
concentration  levels  in  uncommitted 
non-Federal  reserves. 

Once  again,  the  level  of  concentration 
varies  considerably  across  regions.  The 
1974  four  firm  concentration  ratios  in 
uncommitted  non-Federal  reserves  were 
as  follows:  19.3  percent  in  the 
Appalachian  market;  25.6  percent  in  the 
Midwest  market;  46.9  percent  in  the 
Northern  Plains  market;  and  66.3  percent 
in  the  Southwest  market.  An  analysis 
based  solely  on  seller  concentration 
ratios  would  indicate  a  substantial 
potential  for  anticompetitive  behavior  in 
the  Southwest  market.  Therefore,  it  is 
important  to  take  note  of  the  Justice 
Department's  conclusion  that  “the 
prospects  for  non-competitive  activity 
are  not  as  serious  as  suggested  by 
simply  concentration  rations”  and  that 
“there  is  no  apparent  reason  to  expect 


"Justice  Department  Report,  p.  56. 
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more  competition  problems  in  the  coal 
market  of  the  Southwest  than  in  the 
nation’s  other  workably  competitive 
industries.”** 

The  Justice  Department  points  to 
several  factors  that  have  to  be 
considered  in  addition  to  the  level  of 
seller  concentration.  First,  as  was  noted 
earlier,  the  level  of  buyer  concentration 
is  very  high  in  the  Southwest  market. 
The  exercise  of  countervailing  power  by 
strong  buyers  will  in  most  instances 
effectively  thwart  attempts  by  sellers  to 
collude  on  prices.  This  applies  to  the 
market  for  long  term  purchases  as  well 
as  in  the  market  for  spot  purchases.  A 
second  consideration  is  the  large  size 
and  relative  infrequency  of  coal  supply 
contracts  in  the  Southwest  market.  The 
Justice  Department  states  that  this 
factor,  by  itself,  would  make  “successful 
collusion  quite  difficult."**  The 
Department’s  explanation  is  worth 
quoting  at  some  length: 

Foregoing  a  contract  with  a  utility  pursuant 
to  a  cartel  allocation  scheme  would  mean 
giving  up  a  substantial  portion  of  the 
potential  market.  Some  cartel  members 
would  be  required  to  wait  for  a  long  period 
before  their  ‘turn’  for  a  contract  came  around. 
They  might  well  fear  that  the  cartel  would 
dissolve  before  their  turn  arrived  thus  putting 
them  in  the  position  of  having  subsidized 
their  fellow  conspirators’  monopoly  gain 
without  a  corresponding  monopoly  gain  for 
themselves.** 

We  believe  that  these  considerations 
would  apply  even  more  strongly  to  the 
informal  collusive  agreements  that  are 
the  stated  concern  of  the  Petitioners. 

A  third  consideration  which  militates 
against  anticompetitive  conduct  in  the 
Southwest  market  is  the  fact  that  the 
Justice  Department  will  have 
considerable  influence  over  future 
Federal  leasing  policy.  Section  15  of  the 
Federal  Coal  Leasing  Amendments  Act 
requires  the  Justice  Department  to 
advise  the  Secretary  of  Interior  as  to 
’’whethei  the  issuance,  renewal  or 
readjustment  of  any  coal  lease  would 
create  or  maintain  a  situation 
inconsistent  with  the  antitrust  laws.”  It 
is  likely  that  coal  producers,  cognizant 
of  the  Justice  Department’s  new  role, 
will  be  very  hesitant  to  undertake  any 
activities  that  give  any  appearance  of 
being  anticompetitive. 

It  has  been  argued  that  the  Form  423 
reporting  system  may  help  to  maintain  a 
collusive  agreement  in  the  market  for 
long  term  sales  by  serving  as  a  policing 
mechanism.  We  find  this  argument 
unconvincing.  For  example,  it  would  be 
very  easy  for  a  coal  producer  to  cheat 
on  a  collusive  agreement  by  initially 


charging  a  higher  collusive  price,  but 
then  lowering  the  price  in  later  years  by 
giving  the  buyer  very  favorable  terms  in 
the  escalator  clause  of  the  contract.  By 
doing  so,  the  producer  could  capture  a 
contract  that  he  otherwise  would  not 
have  obtained  and  his  ’’price  shading” 
would  probably  go  undetected  by  his 
fellow  conspirators  for  at  least  a  year  or 
two  since  the  details  of  escalator 
clauses  are  not  reported  on  Form  423.  In 
a  recent  study,  the  MITRE  Corporation 
listed  some  nineteen  different  provisions 
that  have  come  into  widespread  use  in 
long  term  contracts  signed  by  electric 
utilities.**  Any  one  of  these  provisions 
could  have  a  signiffcant  impact  on  price 
depending  on  the  provision.  Yet,  the 
Form  423  reporting  system,  as  it  is 
presently  constituted,  provides  no 
information  on  any  of  these  provisions. 

It  therefore  does  not  appear  to  us  that 
the  public  availability  of  Form  423  data 
would  be  a  significant  factor 
contributing  to  the  ability  of  coal 
producers  to  maintain  a  non-competitive 
price  structure  in  the  market  for  long 
term  sales. 

(Docket  No.  RM77-2) 

(FR  Doc.  79-11121  Filed  4-9-79;  8:45  am| 
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**  MITRE  Corporation.  Analysis  of  Steam  Coal 
Sales  and  Purchases,  April,  1975.  p.  65.  (Report 
prepared  for  O^ice  of  Coal.  Federal  Energy 
Administration.) 


*'  Ibid.,  p.  69  and  P.A-49. 
**Ibid..  p.  A-48. 

»*Ibid..  p.  A-48. 
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. 20652 

ASO  . 

. 20078 

675.„. . 

. 19990 

676 . 

. 19990 

677 . 

. 19990 

678 . 

. 19990 

679 . 

. 19990 

Proposed  Rules 

401 . 

. 21496 

404 . 

. 20179 

416 . 

. 20179 

21  CFR 

175 . 

. 20653 

176 . 

. 20653 

182 . 

20655,  20656 

184 . 19389,  20655,  20656 

193 . 

. 19186 

201 . 

. 20657 

430 . 

. _....  20663 

431 . 

. 20663 

436 . 

20659,  20663 

442 . A . 

. 20663 

446 . 

. 20667 

44fl  . 

. 20659 

460 . 

20663,  20668 

510 . 

. 20670 

520 . 

. 21260 

522 . 

. 20671 

540 . 

. 20672 

558 . 

20673,  20676 

561 . 

. 19186 

610 . 

. 20673 

680 . 

. 20673 

801 . 

. 20676 

Proposed  Rules: 
70 . 

. 20718 

182 . 

. 19430 

184 . 

. 19430 

186 . 

. 19430 

310 . 

. 19434 

314 . 

. 19434 

413 . 

. 19434 

500 . 

. 20718 

510 . 

. 19438 

514 . 

. 20718 

571 . 

. 20718 

808 . 

19438,  19443 

884 . 

19894-19970 

22  CFR 

11 . 

. 19391 

15a . 

. 21011 

51 . 

. 19393 

24  CFR 

200 . 

. 19394 

280 . 

. 20679 

570 . 

. 20994 

600 . 

. 21227 

841 . 

. 20090 

1710 . 

. 21442 

1715 . . 

. 21442 

1914 . 

19397,  20093 

1915 . 

19399,  19400 

1917 . 19400,  20155-20163, 

20405-20415 

3280 .  20679,  21014 

Proposed  Rules: 

882 .  21556 

4  91 7 .  20206-20219,  20449- 

20460, 21038-21042, 21297- 
21301 

2205 . . . 21216 

25  CFR 

41 . 19187 

43 . 19187 

26  CFR 

1 . 20078,  20416 

5  . 19190 

Proposed  Rules: 

Ch.  1 . 19284 

28  CFR 

0 . 21261 

29  CFR 

1910 .  20680,  20940 

1926 . 20940 

2520 . 19400 

Proposed  Rules: 

402  .  21302 

403  . 21301,  21302 

2520 . 21302 

2530 .  21302 

31  CFR 

8  . 21302 

51  . 19191 

203 .  20433 

226 . 19406 

32  CFR 

825a . 20681 

Proposed  Rules: 

294 . 21304 

32A  CFR 

134 . 19207 

33  CFR 

117 . 19192 

127 . 20424 

165 .  20425 

Proposed  Rules: 

Ch.  1 . 19207 

117 . 19208 

343 . 20350 

36  CFR 

9  . 20426 

37  CFR 

Proposed  Rules: 

302 . 20220 

39  CFR 

111 . 21015 

40  CFR 

52  . 19192,  20079,  20372, 

21019 

65 . 20080-20082 

81 . 21261 

86 .  20084 

434 . 19193 


Proposed  Rules: 


52 .  20221,20372,  21307- 

21313 

56 . 20718 

65 . . 1 9208-1 921 1 ,  20222, 

20223, 20225-20227, 20719, 
21042,21315 
81 . 19212,  19213,  21043 

405  . 19214 

406  . 19214 

407  . 19214 

408  . 19214,  20461 

409  . 19214 

411  . 19214 

412  . 19214 

418 . 19214 

422 . 19214 

424 . 19214 

427 . 19214 

432  . 19214 

41  CFR 

Ch.  4 .  20427,  20428 

1-16 . 20688 

1-18 .  20688 

3-2 . 21264 

3-6 . 21266 

20 . X . 19194 

101-47 . 19406 

114-51 . 21267 

Proposed  Rules: 

101-20 . 19443 

42  CFR 

2a . 20382 

122  . 19304 

123  . 19304 

447 . 20695 

Proposed  Rules: 

71 . 21044 

433  . 20722 

460 .  20724 

43  CFR 

3250 .  20390 

3830 . 20428 

Proposed  Rules: 

3400 .  20464 

4700 .  20724 

Public  Land  Orders:' 

5660 . 19406 

45  CFR 

205  .  20430 

220 .  20430 

222 . 20430 

228 .  20088,  20430 

602 . 19406 

1068 .  21020 

Proposed  Rules: 

Ch.  XIII . 19214 

206  .  21044 

46  CFR 

12 . 21020 

401 . 19360 

Proposed  Rules: 

401  . 19362,  21044 

402  . 19362,  21044 

47  CFR 

0 . 21267 

2 . 21021 
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15 . 21021 

73..„ . 20432,  21021 

83 .  21022 

Proposed  Rules: 

73 . 20465,  21044-21048, 

21050 

95 .  20465 

97 .  20465 

46CFR 

Proposed  Rules: 

15 . 19214 

17 . 19214 

24 . 19214 

32 . 21051 

42 .  21051 

44 . 19214 

49CFR 

173 . ...J. . 20433 

179 .  20433 

573 .  20434 

1033 . 19202,  19203,  20437- 

20439 

Proposed  Rules: 

525 .  21051 

1710 . 461 

1720 . 461 

1730 .  461 

1740 .  461 

1760 .  461 

1770 .  461 

1780 .  461 

1790 .  461 

50CFR 

17 . 21288 

32  .  20440 

33  . 19407,  19408,  20089 

216 .  20440 

222 .  21288 

230 . 19408 

602 .  20441 

611 . 21022 

652  .  20441 

653  .  20442 

671 . 20698 


Proposed  Rules: 

12 . 

652 . 

654 . 


20228 

20467 

19444 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 

documents  qn  two  assigned  days  of  the  week  FR  32914,  August  6,  1976.) 

(Monday/Thursday  or  Tuesday/Friday). 


Monday 

Tuesday 

MMasadW  Thursday 

Friday 

DOT/COAST  GUARD 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ASCS 

IX)T/NHTSA 

USDA/ APHIS 

DOT/NHTSA 

USDA/ APHIS 

CXDT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/OHMO 

USDA/FSQS 

DOT/OHMO 

USDA/FSQS 

DOT/OPSO 

USDA/REA 

DOT/OPSO 

USDA/REA 

CSA 

MSPBVOPM* 

CSA 

MSPBVOPM* 

LABOR 

LABOR 

HEW/FDA 

HEW/FDA 

Docurrtents  ixKmally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  work  day  following  the 
holiday. 


Comments  on  this  program  are  still  invited. 
Comments  should  be  submitted  to  the 
Day-of-the-Week  Program  Coordinator.  Office  of 
the  Federal  Register,  National  Archives  and 
Records  Service,  General  Services  Administration, 
Washington,  D.C.  20408 


*NOTE:  As  of  January  1.  1979,  the  Merit 
Systems  Protection  Board  (MSPB)  and  the 
Office  of  Personnel  Management  (0PM)  will 
publish  on  the  Tuesday/Friday  schedule. 
(MSPB  and  0PM  are  successor  agencies  to 
the  Civil  Service  Commission.) 


REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 

Note:  There  were  no  items  eligible  for  inclusion  in  the  list  of  Rules 
Going  Into  Effect  Today. 

List  of  Public  Laws 

Note:  No  public  bills  which  have  become  law  were  received  by  the 
Office  of  the  Federal  Register  for  inclusion  in  today's  List  of  Public 
Laws. 


[Last  Listing  Apr.  5, 1979] 
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